
ADJUDICATION AND APPRISING;

1lt Gordon, the adjudger, for money paid to himfelf. The objedion is' infifted No 30.

upon, not by the debtor himfelf, but by his creditors; not with a view to for-
fit Mr Gordon entirely of his debt, but to prevent him from excluding them;
and the only effe6d of annulling the adjudication will be, to bring in the perfonal
creditors pari pafui with the adjudger.

Anfiwered for Gordon: That though it may be juft, that he ihotild be deprived
of the penalties and accumulations of his adjudieation, on account of the plUri
petitio, it would be unjuft to forfeit him entirely of the preference he had efta-
blifhed to himfelf by his diligence, becaufe he had adjudged for a little more than,
was due, without any defign. , Of old, indeed, the pradice was to annul adjudi-,
cations for the fmalleft pluris petitio; but of late, that rigour has been foftened,
and adjudications, in fuch cafes, are refirided to fecurities. It is true, that if-
the adjudication is annulled, the adjudger will nfot lofe his whole debt by the-
pri pafu preference; but it is certain that he will lofe a confiderable part of it.

There is no evidence, that the prefent overcharge was made by defign, or by
fraud. Fraud is never to be prefumed; and accordingly, in feveral cafes, adju-
dications have been fuftained as fecurities, though the pluris petitio was greater;
than in the prefent cafe; becaufe there was no evidence of fraud; 22d Decem-
ber 1722, Henderfon againift Graham, (No 37. b. t.); 3 d July 1739, Creditors of
Cunningham againft Montgomery. (No 23.//. i.)

There could not be a fironger pluris petito, than what was ufual in general ad-
Judications, led foon.after the ad 1672; by which the creditors adjudged, not
only for principal fum, annualrent, and penalty, but alfo for -a-fifth part more,
In fuch cafes, however, the 'adjudications were only in ufe -to be reftrided to fe-
curities; ,till, by the ad of federumnt, 26th -February 1684, the Court declared;
that they would annul them in totunt..

THE LoRDs reduced the decreet of adjudication in totum.'

A&t. Scrymgeour. Alt. Burnet. Clerk, Justice.

Fol. Dic. v. 3. P- 4. Fac. Col. No 259- P. 480.
Patrick. Marray.

1769. March 7.
ROBERT RUTHERFOORD agaiist WLLIAM and Ti4OMAS BELLS, Children of WIL.t-

LIAM BELL, and ELIZABETH and JOHN MURRAYS, his Grand-Children.
No 311

WILLIAM BELL, wine-cooper in Leith, was creditor to' Thomas Rutherfbord; An adjudica-
baker in Edinburgh, his father-in-law, in L. 314': 15 : iod. Sterling. tion, fuftain-

ed as a fecuri-4
He conveyed the -debt to Elizabeth Rutherfoord his fpoufe, in lifeient, and' ty, notwith-

as truftee-for behoof their children, with a-power of divifion, as fhe fhould think ang f a
fit, which admit.

ted of fome
In leading an adjudication cognitionis caufa, againft- Robert Rutherfoord, heir excufc.

of Thomas, Elizabeth Rutherfoord negleded to dedud the rents of certain te-,
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No - i. nements, which the had poffeffed for fome time, in virtue bf tn heritable bond
of corroboration, granted in feturity of the debt.

Robert Rutherfoord infifted in a reduction upon this ground, among others,
that there was a manifeft pluris petitio, fufficient to fet afide the adjudication al-
together.

Pleaded for the defenders, There was properly fpeaking no pluris petitio in this
cafe, for the payments of intereft by intromiflion with the rents, were not made,
till after the date of the fummons; and, the whole objedion amounted to this,
that in taking decree, an old pawalytic woman had neglected to infiruct her man
of bufinefs, to deduat a finall fum which fhe had received. In fuch circumifan-
ces, to reduce the- adjudication in totum, or to infliat any further punifhment,
than firiking Off the penalties, or perhaps the accumulations likewife, was con-
trary to the pradice of the Court, even, during a period, when the rigour of law,
and firia adherence to form, were carried to- a length inconfitent with the more
enlarged ideas of the prefent age.
* In the cafe, Balfour against Wilkiefon, (No rM. b. t.), where a queftion oc-
curred between the debtor and an affignee, notwithilanding of a pluris petitio,
arifing from payments made to the cedent, the adjudication was fuftained for the
principal fum and annualrents, 4ccumulated at the date of the adjudication, and
annualrents thereof, and for neceffary charges.; becaufe, though in firia law,
the objection was fufficient to ftrike off all accumulations; yet, where the quef-
tion was with the debtor, and not with competing creditors, the pradtice had, for
a long time, run the other way.

This pradtice is founded upon principles. Juffice is fatisfied, if the wrong be
redreffed, and a much greater wrong would enfue,- were the effeft of an unde-
figned error, in a trifling fum, to fet afide the diligence, and forfeit the debt.
Indeed, whatever advantage might be taken, of an error in point of form, in
favour of competing creditors, the fame indulgence is not due to the debtor him-
felf. If the penalties be firuck off, or in fome cafes the accumulations alfo, he
has gained enough; but a cafe can hardly be imagined, where it would be juft
to go a greater length.

Anfwered for the purfuer, In certain favourable rafes a pluris petitio has not
been fuftained to its full effect; as where an adjudication had been led for a
trifle too much, and where the miftake had been occafioned by a payment at
a great diflance of time, which did not confift with the knowledge of the pur-
fuer, an aflignee perhaps, or a truflee. But the cafe is very different here, where
decree has been taken for the whole fum originally due, without 'giving credit
for confiderable recent payments, made to the purfuer herfelf, and vouched by
her difcharge. Neither was this a mere overfight. In the courfe of the a~tion,
the purfuer repeatedly and pofitively denied, that any partial payment whatever,
had been made, nor did fhe depart from that denial, till driven from it, by pro-
dudion of her own difcharge.
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Lord Bankton, v. 2. lib. 3. tit. 2. IT 75., fays, ' If the adjudication is effen-
tially defedive, or led for more than was due by the pavty, to whom the par-

' tial payment was made, it will be wholly annulled.' And his opinion is fup.
ported by an after judgment, in the queftion between Rofe of Kilravock, and
Rofe of Clava, where an adjudication was fedtitus reduced upon a very incon.
Iiderable pluris ftita.

' Tas LORDs fuftained the adjudication as a fecuiity for principal fum, annual-
rents, and neceffary expences, accvtulated at the date of the adjudication.'

Aa. Nairne.

Geo. Fergufon.
(Lord lermand.)

Alt. Swinton,jun. Clerk, Rot.

Fol. Dic. V. 3- P- 5. Fac. Col. No 94. p. I73

1775. July 27. WILLIAM HART against JoHN and JAMES NASMYTHS.-

HART uponI the title of an adjudication, led at his iiftance in 1774i infifted
in an amion of mails and duties, before the Court of Seffiori, againft the tenants
in pofeffion of the tenement- adjudged. In this adion, compearance wa made
for John and James Nafmyths, ad an intereft was produced for them, viz. an
heritable bond over the tenement in queftion, for L. 480 Scots, as fat back as
the 1731, to which the Nafinyths had acquired fight; a decree cofnitionis caufa,
and an adjudication, at their inftance, both before the flieriff of Hamilton in
1742; a charter of adjudication froi the fupefior, -and infbftment thereon;
and laftly, a decree of expiration of the legal, obtained in abfence, in 1756.
Upon thefe titles, the Nafinyths contended, tha't they. had a preferable and ab-
foldte right to the fubje& ; f6r, that the common debtor was totally denuded,
by an expired legal, long befbrd the purfuer obtained his adjudication; and con-
fequently, that nothing could be carried by his adjudication.

Objetdd fok the purfim: That the forefaid adjudication, founded upon by hid
competitors was null and void; at leaft, ought to be reftriied to a fimple ib-
curity; becaufe it was led for more than was juftly due, and which would appear
from the following flate of the debt - 'The principal fum in the bond is L. 4$0;
intereft.fxom Martinmas 1731, to i8th Auguft Y74;, the date of the decree of
adjudicatiqn, L. 234; penalty L. 96; total L. S4o. But in place of this,-whieh
ought to have beeni the accumulate fuma, in thd : demeet 'f0 adjudication, it ap-
pears to have been taken. for the accumulate fum of L 95

The anfwer made to this objedion was, That the difference was compofed of
the termly failzies, whidki amount to. about L. iooSeat,. i

Tax Loxos fuftained the objediongto the decree of adjqdication in queftici
upon the pluris petitia, in. adjudging-Jor the-termly-failies, as well as the penal-
ty i4 the bond.. Andia reclaiming ietition was. fterwards refifed without anIf -

wers.

AAEf* M'en

NO 32.
It is a pluris.

petiaio to ad-
judge for
termly fail-
exes.

Alt. Aokkbandt Cerik, Cimphld.

Fol. Dic. v. 3.p 5. Wallace, ,No 187.4. 112-
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