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A&ion refuf-
ed on a bill
which had
lain over
twenty-five
years, the ac-
ceptor alive ;
but under re-
tervation to
infift for the
acceptor’s
oath,

1644 BILL of EXCHANGE. Drv. V.

1762. February 10. SmiTH against DoucLas.

A miLL had lain over for five years without diligence. It was found to have
loft its privileges fo as not to exclude compenfation againft an onerous indorfer.
’ Fol. Dic. v. 3. p. 91.

~See The particulars voce COMPENSATION

1766.  Fune 13.
James Weemyss, Goldimith in Edinburgh, against Joux M‘Navcuron, Efq;
Infpedtor General of the Cuftoms.

In July 1739, Mr M‘Nauchton accepted a bill to Thomas Erfkine for L. 23
Sterling, payable two months after date. This bill Mr Erfkine indorfed to
James Moncrief, who indorfed it to Mr Weemyfs ; who, in 1765, brought an
action againft M‘Nauchton for payment of the bill.

The queftion came before Lord Pitfour, who made avifandum to the Court
and appointed informations.

Pleaded for Weemyfs the purfuer : By the common law of the country, there
is no fuch thing as prefcription known. Every right, legally conftituted, fubfifts
forever ; but as, in procefs of time, this unlimited endurance of rights or obliga-
tions was found to be attended with many inconveniencies, the exception of pre-
{cription was introduced by the a& 1469, whereby an action not exercifed, for
the {pace of 40 years, ‘was elided ; and afterwards the legiflature thought it ex-
pedient, by ipecial ftatutes, to introduce fundry fhorter prefcriptions, as the
triennial prefcription of accounts, the vicennial prefcription of holograph writs,
&e. ‘

But there was no ftatute limiting the prefcription of bills, which muft there-
fore {ubfift for 40 years. In fome cafes, it is true, the Court has refufed action
on bills that have lain over for a fhorter time ; but fuch decifions proceeded al-
ways upon the prefumption of payment, and not upon the footing of preferip-
tion. And the purfuer alleged, that there was no room for prefuming payment
in this cafe, as the acceptor himfelf was alive, and did not condefcend upon any
particular time or place when payment was made.

Answered for M‘Nauchton the defender : That, though no particular law has,
in this country, limited the prefcription of bills to a {hort endurance, yet the
Court has been conftantly in ufe of denying action upon them after a long taci-
turnity ; which appears agreeable to Lord Stair’s opinion, titled Probation by
zwrit ; and Lord Bankton, treating of Bills of Exchange ; and {fundry decifions
were referred to, where the Court had refufed action upon bills, that had lain
over for a number of years, though not near the years of the long prefcription 3
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and, from thefe authorities and decifions, the defender pleaded that the tacitur-
nity alone was f{ufficient to cut down the bill,

He acknowIedged that, in 1739, he borrowed L. z5 Sterling from Slr Charles
Erfkine of Cambo, and gave a bill for that fum to Sir Charles and his brother
Thomas, then Sir Charles’s facor, and from Thomas he received the money, and
to him the bill was delivered ; but, he alleged, that, when the bill feil due, he
repaid the money to Sir Charles upon a receipt, but: which receipt was not pro-
duced. And he farther contended, that he had been always in eafy circum-
ftances, and no demand ever had been made for payment of this bill, although
Mr Erfkine, the drawer, lived in the neighbourhood, and was in very ftraitened
circumftances.

¢ On report of Lord Pitfour, the Lorps find no ation lies on the bill in quef-
¢ tion ; and therefore afloilzie and decern.”

And refufed a reclaiming petition for Weemyfs without anfwers, referving to
him to infift for M‘Nauchton’s oath, if he thought proper.

Reporter, Lord Pitfour. For Weemy(, And. Croshie. For M<Nauchton, Fo. Manro.
Elphingstone. ‘ Fac. Col. No 37. p.-62.

. N .
1767. Fanuary 21. 7
Jonx MaxweLL against James MaxweLL of Kirkconnell.

In February 1734, James Maxwell of Kirkconnell'accepted a bill to William
Maxwell of Crafwadda for L. 38 Sterling, payable 1ft May thereafter. - This bill
was allowed to lie over, without being protefted or reglﬁrated or any diligence
. done on it, till fummer 1765 ; when an a&tion for payment was brought, at the
inftance of Crafwadda’s executor, againft James Maxwell, then of Kirkconnell,
as reprefenting his father James Maxwell, the acceptor of the forefaid bill. The
Lord Ordinary decerned for payment ; the defenders reclaimed to the whole
Lords,

" Pleaded for the defender In all commercial countries bills are limited by
very fhort prefcriptions. In France they prefcribe in five, and in England in
fix years ; and although in Scotland there is no exprefs law limiting the endu-
rance of bills to any particular period, yet, from the uniform trac of the deci-
fions of the Court, as well as the opinion of our lawyers, a fort of prefcription
feems to be eftablifhed, not indeed fixed to any particular period, the time dif-
fering according to circumftances, but conﬁderably within the period which this
bill has lain over ; Lord Stair, b. 4. tit. 42. § 6. ; Lord Bankton, vol. 1. p. 367.
§ 31.; Erkine, b. 3. tit. 2. § 37.; Lady Forreﬁer contra Lord Elphinfion,
13th November 1742 ; C. Home, p. 346. voce Qt_JALIFmD Oatn; Wallace

contra Lees, 31ft January 1749, No 189. p. 1613.; Moncrieff contra Sir Wil-
Vou. IV, . IoA

No 201.

No 202.
A&ion ful-
tained on a
biil which
had lain over
31 years.
The acceptor
was dead.



