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salfy entcftamed with rggard 10. the vahdlty o thcse rxghts. I:n a questmn with
a subject all challenge would; undoubt:dly have been cut off by the. negative
prescription ; and ‘it does not appear that the: Grown is.in -a different situation.
The act 1600, cap.. Bb¢i: declares,; That the King shall hotibe: premdged by the
neghgence of his oﬁiccgs 5 wmb;\rehéves the.Crown fronfall objections feund-
ed on the forms of judu;xal,pmmedmgs 3 but doés not. deprive the -subjects of

the saiutary rcheE of the neggtlw prescription, as is: observed by Sir George

Mackenzie upon the said act, in respect it is a. general remedy introdaced for

the qmct both of King and, peoyle, -and- will ndt be. presumed to be abo-
lished by such remote xmpheaﬁoa;“ And at any: 'rate,;if such: challenge could
be competent ; gftcr sa long an Acquiescence, theiground,of «hallenge ought to

‘be made luce meridiana clarius, and not to depend upon 1magmary conjecturés.
With regard to the objection founded 6n the act 5593, cap. 172 (176) ; in the
Jirst place, it appcars from the narrative of thisact,’as well as from Sir George

M‘Kenzic's obscrvatnons Mpon.it, that it related only to:new rights of patronage:
granted by the ng, and thercfor:: doesinot. apply to: the present cases And,

ado, It is well known, that thi¢ act. went, mmdmsusz:sooa “after it'was mddé, and

no regard has ever been b;ad, 1ot accordmgly,; in awery late case, the very-

~same objection which is now made was solemnly over-ruled, January 1749,
Cochran of Culross contra the Officers of State, No 11. p. 9gog.

¢ Tue Lorps found, that Balg{rwan had. nght tothe pm'onage of thc klrk of
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Act Craxgce, Dav Grame, Fergumn Alt‘ Kinig : C"ouLalt Clerk ‘G'ibxanl
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1764‘ February. - Lapy Dowasesr Forpes agairist M‘r James M‘WiLLIAM :
¥
In 1929, a contract of mamage was.entered ihto bétvth William Lord For-
bes and the Lady, hy which she was provided 1;6 @ wtal Ir?erent of the estatc of
Forbes, including the patronages. ,
In 1731, after her husband’s death, she was mfeft in the’ estate, but not in

the patronages.

There was only one son of this marriage, Lord Franms, who succeedcd his -

father in 1730, and, dying in 1735, was succeeded by his uncle, James Lord
Forbes, whe took infeftment in the whole estate, patronages included, TLady

Forbes, after hér husband’s death, executed certain dccds first in favour of her

son, Lord Francis, and thereafter in favour of her bi'other-‘gn-law Lord James,
which had the appearance of renouncing any right she had by her contract of

marriage to the patronagcs, and, for several years, Lord James, with her
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knowledge and her consent, presented to all the vacant charches belonging to

. the family, and exercised every other right of patronage.

In 1752, Lady Forbes was infeft in the patronages, upon the prccept con-
tained in her contract of marriage.

In 1457, the parish of Forbes became vacant ; and upon the 24th January
that year, James Lord Forbes gave in to the presbytery a presentation in favour
of Mr M‘William, and Lady Forbes another in favour of Mr William Copland.
Lord Forbes had presented two ministers to this parish siice. his brother’s dcath
the one in 1742, and the other in 1745.

After some proceedmgs before the presbytery and synod, the General As-
sembly, in May 1457, appointed the presbytery to proceed to the settlement

~of Lord Forbes prescntce and. he was scttled accordmgly the- August follow-'

ing.

In March 1757, Lady Forbes broughbt a process before the Court of Scssmn,
for declaring her right to the patronages; and, ad August 1758, the Lorps
found, that she had not the right of presenting muusters, but upon an appcal
this judgment was reversed, 18th February 1760,

In 1762, Lady Forbes, being charged by Mr M'leham for payment of the:
stipend, brought a suspension-; and, upon. the 14th July that year, the Lord
Ordinary sustained the reasons of suspension. - ,

Pleaded in a reclaiming petition :

When churches become vacant, and the right of patronage: is controverted, .
it is the duty of the presbytcry to prefer the presentee of the patron last in pes-f
session. It is impossible, in sqch cases, to wait till the right is determined in..
the courts of law; because this might keep churches vacant for years, which,
might be attended with the greatest inconveniencies. '

That this is law, appears from the followmg authorltlcs Reg Mzj. lib. 3,,-
cap. 33. § I. 2. 4. 5. 6. Glanville, lib. 13. cap. 20. Decretal, lib. 3. tit. 38
cap. 19. Sir George M‘Kcnme s Observations on Act 7. 156%7. Lord Bankton, .
V. 2. p. 32.

Lord Forbes had been in the uninterrupted possession ever since his nephew s,
death, had presented to all the churches belonging to the: family that had be-.
come vacant, and particularly, had presented the two last ministers to the pa--
rish in qllCSth[l, with the knowledge and consent of Lady Forbes, and she had.
concurred in the calls as a liferentrix. .

This ease is the clearer, because the Court of Session found, that Lady For-. .
bes had not the right of patronage It is plain- theretore, in every. view, that:
the General ‘Assembly did right in preferring Lord Forbes’ presentee; They.
did so optima- fide 5 and, therefore, Mr M‘William must retain the benefice,
whatever was the event of Lady Forbes’ process. Lord Forbes, when . he pre- |
sented, was certainly a bona Jide possessor; and consequently frucius precipiende
auos fecit ; and. his interim exercise of the right. of patronage must be geod,,

-
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even though the judgfneh; of the Court of Session sustaining it was afterwards
~ altered by a sqpefior court. - e |

" Answered for Lady‘for“bés; Her right of retaining the stipend is founded on
the.act 115th 1592, and.the decisions, Moncrieff' contra Maxton, 14th Febru-
ary 1743, see AppENDIX ; Cochran contra Stoddart, 26th June 1751, infra, b, ¢.;
and the Crown contra Dick, 2d March 1753, infra, b. t. - The rule of the sta-
 tute is general, without distinguishing whether the patron was in possession or
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not. ~ The inconvéniencies are the same; and therefore, there is no occasion -

for making such distinction, ~ As her husband was ‘infeft, -his possession and His
brother’s was in law her possession; and though ‘she could not present, so long
as her right remained personal ; yet, so soon as it was completed by infeftment,
.she was entitled to exercise every right of patronage. . The authorities quoted
are against the petitioner.  Itis a rule, that, when there is any controversy
about the right of patronage, ‘the ecclesiastical colrts must ‘stop till it is deter-
mined. The case of the authorities is, when a supposed patron presents dona
fide, and afterwards his right is reduced ; but here there was a dispute, or ra-
ther, it was clear in fa\(ou‘r of the respondent, : :
« Tie Lokps adhered.”

For the Petitioner, Fergusen ef David Dalrymyle. o . Als. Montgomery.

Fol. Dic. v. 4. p. 48. Fac. Col. No 81. p. 178."
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1762, February 26. : . _ . -
Sir Davip CunniNcHAM, .Baronet, against WiLLiaM Warpror, MR Jouwn-

,,,,, "

Warpzx, James WappstL, and Others, Heritors and Inhabitants
. of the Parish of Whitburn.

TaE parish of Livinig'iiém:{;jn the presbytery of Linlithgow, being.a'nciently
of considerable extent, the presbytery, in theyear 1650, .upon a petition from
the inhabitants, declared; thatthcparlsh was ia_‘szx'xfﬁqignbt‘ charge for two minis-
ters ;  and they described the limits for a new. parish, ‘and"ﬁxed upon a place for
building a church; but there was then no,fund.estab.hshcd for that purpose.

In the year 1719, 2 number of heritors and mh.ab\xtants of the parish szad?‘ a
* subscription for raising a fund mfﬁcicp.t for, chovs{nng a church‘,j and maintain-
ing a minister ; and, for thay purpose, cnte}‘cd into a deed of mor‘tlﬁca-n?n,
whereby they gave, granted, and doted particular sums of money for 2 main-
tenance to a minister, far building a new church, for purchasing ground for a
church-yard, for a manse, for a glebe, &c. By the same d.ecd, they I?Ut this
‘new endowed church, &c. under thc.management of the heritors and kirk-ses.
sion ; and they declared that the minlsters.sl_l.quld ?)e‘chosen by the .whole hcgds
of .faxhilies, &ec. residing in the pa;ish, q_ual‘lﬁed in manner mentioned in the
g hereby all patrons. and other persons, expresly, whatzoever,
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