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The purfuers, in right of Mrs Edie, brought a procefs againit Mr Crawfurd
for payment of an account due by him to 'her. He infifted that credit fhould
be given him for the fum contained in this promiffory note ; becaufe, as is was
not duly negotiated, there could be no recourfe againft him for it.

Pleaded for the purfuers: That the note was properly negotiated, and that
all had been done that was incumbent on any perfon to do, to whom a promif-
fory note drawn in Scotland is indorfed ; and as the matter falls to be tried by
the law of Scotland, there could be no doubt; becaufe, by that law, no negoti-
ation, properly, is required on promiffory notes.

It is indeed true, that, by c. 9. 3tio et 4to Ann®, promiffory notes are put on
the fame footing with inland bills ef exchange; but then, it is as true, that only
fuch inland bills are privileged as are drawn in England or Wales; as, there-
fore, promiffory notes can be in no better condition than inland bills, it follows
of confequence, that unlefs they be drawn in England, they have none of the
..privileges'of inland bills ; nor is the porreur obliged to ufe ;h'e form of negoti-
ation.

Pleaded for the defender : That as the promiffory note is payable in London,

fo it feems to follow of confequence, that the queftion of negotiation falls to

be judged of by the law of England. Indorfees, in taking indorfations, are
tacitly underftood to contract, that they will follow the cuftom of the country
where the payment is to be made, in demanding payment, and doing every
thing elfe neceffary to entitle them to recourfe. But it is very clear, that by
the ftatute of Queen Anne, promiffory notes in England require the {ame ne-
gotiation as bills; and it is as clear, that fuch negotiation was not made in the
prefent cafe.

Tur Court was of opinion, that the promiffory note was not properly nego-
tiated ; and therefore ¢ {uftained the defence.’

A&. Burnet. Alt. Montgomery. Clerk, Kirkpatrick.

Fol. Dic. v. 3. p. 88. Fac. Gol. No 32. . 61.

1761.  Fune 23. -
Meflrs ¥amruoLms, €9¢c. Merchants in Edinburgh, ggainst The Sun-Firz-Orrice
: at London, and Joun PueeT.

Tue Earl of Rothes was debtor to Captain Wilfon of London, merchant, in
four bonds, to the extent of L. 8,840 Sterling. One of them had been afligned
by the Captain, in the 1748, to Claud Johnfton, merchant in London ; other
two, in September 1750, to Alexander Hamilton, folicitor in London, as truftee
for the Sun-Fire-Office ; and the fourth bond, being for L. 1900 Sterling, was
affigned in February thereafter to John Puget. Thele aflignments were conceal-
ed from the Earl of Rothes.
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© Three days after this laft affignment, Captain Wilfon became bankrupt ; and,
in a multiplepoinding raifed -by the Earl, a competition enfued betwixt thefe vo-
luntary affignees, and the-affignees under the commiffion taken out upon .Cap-
tain Wilfon’s bankruptcy, and certain other creditors of the Captain’s who had

ufed arreftments in the Earl of Rothes’s hands ; and the Court, in that que{hon /

preferred the voluntary affignees.
“In December 1750, the Earl drew.three feveral b111s upon Captain Wfoon

payable to Meflis Fairholms, which were accepted by. the Gaptain or his clerk,
.but never paid. Two of thefe bills, to the extent of L. 1710, que formerly the
fubjedt of “difpute beforé the Court of Seffion. The affignees, in ftating the ac-
count of the balance due on the Earl’s bonds affigned to them, had taken credit
for thefe two bills-as paid by the Captain. But the Edrl and Meflrs Faitholms
" 6bjeced, That the Captain, or hisaflignees, could not.take credit for them, in
‘order to enlarge the balance due on the bonds ; becaufe the bills, though accept-
ed, ‘had not been paid by the Captain, but returned under proteft ; and the Earl
was liable in recourfe to the porteurs of the bills, both in. refpet of the proteft,
and’in refpect thdt he had no eﬁ'cfts in Captain Wllfon s hands when he drew the

fame.

¢ or his affignees, are to have no credit for the bill of the 28th December 1750,

¢ for L. 1000 Sterling, or for the other bill of 3r1ft Dec. 1750, for L. 710:10: 0

¢ Sterling, drawn by the Earl of Rothes upon, and accepted by Captain Wilfon,

¢ to Meflts Fairholms, in refpeét they were not paid ; but being duly negotiated,
“«. the Earl of Rothes is liable in recourfe for the value of thefe two bills.’

‘I'hie prefent queftion arofe with regard to a third bill drawn by the Earl in De-

cember 1750, for L. 816 :2.: 6, payable to the Meflts Fairholms ; of which there
was a balance of L.281:9:0, ftill remaining due.. This bill was indorfed to
Innes and Clark, Meflts Fairholm’s correfpondents, and was accepted by Captain.

- In that queftion, the Lorps, 6th March 1759, found ¢ That Captain Wilfon,
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Wilfon’s clerk, according to the cuftom of London, and was duly protefted with-

in the daysof grace, and the proteft marked upon the back of the bill; but the.
proteft was not’ extended, nor was the difhonour of the bill intimated to the Earl;.

But Innes and Clark having received fundry partial payments to account thereof.
from Captam Wilfon, they at laft took from him a draft upon Lord Cranflon, for
L.819: 3: 2, for which they granted receipt ;, and, in their account. current with
Meflis Fairholms, ftated Lord Cranfton’s bill to their credit. This bill was not
paid, and appears afterwards to have been given up to Captain Wilfon. ,

Upon thefe grounds, fome obje&tions having been made for the. Captain’s affig-
nees, the LorD JUSTICE Crerg, Ordinary, upon.the 20th February 1760, pro-
riounced this interlocutor : ¢ Having confidered. the foregoing debate, and that

"« there was no due notice given to the Earl of Rothes of the difhonour of the.

¢ bill in queftion, Finds no recourfe lies againft him for the balance due on faid
«bill ; and that no deduction can be made of the. faid balance, out of the fums
« on the Earl’s bond affigned to the Sun-Fire- Office and John Puget.’

Vor. IV. . o R
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No 153, Pleaded in a reclaiming petition for Meflts Fairbolms: The decifion of the
prefent queftion depends exactly upon the fame principles which the Court fol-
lowed in pronouncing the above interlocutor, in March 17g9. The only diffe-
rence betwixt the two cafes lies in this circumflance, that the two bills for
L. 1710: 10 :0, were duly negotiated, not only by a proteft taken within the
days of grace, but alfo by being duly intimated to the Farl; whereas, in the
prelent cafe, the proteft was timeoufly taken, yet the difhonour was not intimat-
ed in due time to the Earl.

If the Earl had had effe(ts in Captain Wilfon’s hands, this might be objected a4
a bar to the recourfe at Meflis Fairholm’s inftance. But if, upon the other hand,
the Earl was debtor to the Captain, it could mot be competent to him to objed
to the petitioner’s recourfe, that the difhonour of the bills hind not been daly no-
tified. The Earl could fuffer nothing by the want of fuch negotiation, as he
himfelf would have been liable to repay the fum to the Captain, if the bills had
been paid ; and, confequently, muft be liable, in all events, to pay the fame te
Mefits Fairhodms, from whom he received the money.

The only reafon why recourfe is denied upon bills not duly negotinted, is, that
the drawer of the bill, on a correfpondent poffeffed of his effects, means to re-
trieve the fame out of his correfpondent’s hands ; and, a3 be has reafon to believe,
that his bill will be duly honoured, he cannot, after the draft, make any demand
upon . his correfpondent, until the difhonour is notified to him. This notification,
therefore, is incumbent on the porteur, in arder to certiorate the drawer, that he
may take the proper method to withdraw his effects ; and, if the porteur fails, he
is juftly denied his recourfe, becaufe the drawer is, by his fault, deprived of the
opportunity of recovering the effes he had lying in his correfpondent’s hands,

But none of thefe things can apply to the cafe where a bill is drawn upon a
perfon who has no effecs of the drawer® in his hand ; in fuch cafe the drawer is
truly the principal debtor, who muft be bound witimately to. pay his own debt;
and the acceptor flands in the place of the cautioner, whe, if he pays, has re-
ccourfe againft the drawer ; and if he does not pay, the drawer fuffers no damage,
and can make no objection, that he was not foamer informed that the {um had
not been paid by his cautioner, to whom he muft have repaid it, if it had.

‘The application of this to the prefent cafe is obvious : For, as the Earl had no
effeds in the Captain’s hands, which he could have recovered upon the intima-
‘tion, it was of no moment whether the difhonour was intimated to him or not.
February 1731, M‘Kenzie of Inchcoulter contra Urquhart, No 1 37- p- 1561,

With regard to what the affignees have pleaded, That Meflrs Fairholms had
given up their recourfe againft the Fard, by accepting fundry partial payments
from Captain Wilfon, and by their taking a bill upon Lord Cranfton for payment

«of this debt : : :

It proceeds upon an erroneous fuppofition, as if the Earl had been creditor to

Captain Wilfon, in {fums which ought to have been applied in payment of this
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bill: But, as the Earl was truly the Captain’s debtor, and liable to vepay him the
fum in the bill, if he had honoured it, it is abfurd to fpeak of the Meflis Fair-
holms giving up their recourfe againft the Earl, by their taking. partial payments
from the Captain, or a bill of Lord Cranfton’s, out of which they might expedt
to recaver it. -Thefe were fteps which. were beneficial to the Earl, and the Cap-
tain’s affignecs, as they are entitled to take credit for the fams, of which the
Meflis Fairholms, or their correfpondents, recovered payment. At any rate, it
is ‘equally proper to {peak of lofing recourfe againft the Earl, becaufe of not re-
covering the full debt from Captain Wilfan, as it would be to {peak of the credi-
tor’s lofing hisaion agaioft the principal debtor, becaufe he had not done the
utmott diligence to recover the debt from the eautioner. ,A

Pleaded for the Sun-Fire-Office.and Puget :~Bills ave;juris gentium ; apd the

negotiation of thefe is matter of pubhc law, dcpendmg upon fixed pnncrples
which cannat change. . - .
_ In this contra&, there are. mcxpmcaL obhgatxcms undkrtzken On the part of
the porteur of the bill, he becames hound timeaufly to prafent the bill for accep-
tance ;. and,. in cafe of difhoneur, cither by non-scceptdnce ar, non-payment, he
is_obliged ta proteft. the hill, and.to notify the difbopaur thereof guamprimum ;
and, where there is no failure in.thefe particulars, ths drawer of the bill is un-
doubtedly liable to make good the damages which the: creditor fuftaips through
thie bills being difbonoured ;. but 2 failuve, ar negledt, isany aneof the above par-
ticulars, forfeits. that recourfe which otherwife wenld be competent againft the
drawer. For it is the acceptor. of the bill, not the drawer, who is the principal
debtor ; and the drawer is but :ub.rzdzarze hable, where, the ‘m]l being duly nego-
tiated, the acceptor fails to pay.

Thefe forms law and practice have deemed eflentially neceffary to found the
recourfe : And no cafe did ever occur, where, if a proteft was not taken for non-
payment, recourf+ was allowed againft the drawer: For, in fuch cafe, the por-
teur is underftood :0.rely. upon the Aacceptor, who, by his acceptance is bound
to pay, whether he had the drawer’ effes in his hauds ot not.

In the cafe of M‘Kenzie of Inchcoulter, there ‘was this material -differenct
from the prefent cale, that the bill was duly protefted for non-payment within
the days of grace. And the only objection againft the recourfe was, That the
dxﬁ;onour was not. nptlﬁed to the drawer fo foon as 11; might have been. But, 'in
the prefent ¢§{‘§h ;hc bill was either never protefted for mot-payment, or, if it
was proteﬁed the protei’t was never extended, and was thereafter departed from ;
nor was there ever any notice given of the Jxﬁlonour of the bill to the drawer,
Wthh was in every refpe& the fame thing as if no protef’c had ever been taken ; R

and, at any rate, thisis but.a fingle decifion.

‘2do, It ‘was pleaded for the Sun-Fire Office, &c ——Recourf'e is not competent,
not oply as no notification of the dlihonom ‘was glven ‘to the drawer; but
alfo, that fundry partlaI payménts Were accepted of from Captain Wilfon him-
felf, by wh;qh the purfuers agreed to hold Captam Wllfon as their fele debtor
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for the contents of the bill. 774, Teffal and Lee versus Lewis, vol. 1. of Lord
Raymond’s Reports, p. 743. where it is laid down in exprefs words, That, if the
indoxfee of a bill accepts but twopence from the acceptor, he can never after re-
fort to the drawer. And this authority direély applies to the prefent cafe, which
has been, in feveral inftances, already adjudged to concern Englith debts, and
confequently muft be governed by the laws of that country, where both Captain
Wilfon and the Earl refided at the time, and where the debts were contraéted.

That, befides all this, Meflts Innes and Clark, the purfuers’ correfpondents,
got from Captain Wilfon, a bill on Lord Cranfton, for payment of this very debt
and they muft be prefumed to have got payment out of that feparate fund.
But whether they did or not, they could not lawfully return that bill to Captain
Wllfon, if they meant to preferve their recourfe againft the Earl. -

For fuppoﬁnrr the Meflis Fairholms had recurred againft the Earl himfelf, they
muft have aﬁ' igned him to Lord Cranfton’s bill, which they had got for fecurity
and payment of Captain Wilfon’s’ acceptance ; but, if the Earl himfelf would
have been entitled to demand an aﬁignment to Lord Cranfton’s bill, the defen-
ders, as aflignees to Lord Rothes’s bonds, muft 4 Jortiori be entitled to demand
the like affignment to Lord Cranfton’s bill : But, as the purfuers had difabled
themfelves to grant fuch aflignment, by the re-delivery of that bill to Captain
Wilfon, this, of itfelf, is fufficient to bar the recourfe.

Tue Lorps ¢ adhered to the Lord Ordinary’s interlocutor, and refufed the
petition in refpect of the anfwers.’

Ad. Fergt;.ron l Al Lockbart.
Fol. Dic. v. 3. p. 89 Fac. Col. No 41. p. 86

-———-—.————+——,
1762. February 16.

Sir James MuRRAY, Bart. Recewer-General of his Majeﬁy s Cuftoms, agazmt
James GrosseT, Merchant in London.

WALTER Gnos.sm, colle@or of the cuftoms at Alloa, tranfmitted to the Re- .
ceiver-General an acceptance of James Drummond, of 6th November 1747,
for L. 205 : 6s. defiring, by the letter which inclofed it, that it ould * lie asa
¢ depofit till applied.” Mr Groffet fome time after, before that bill became due,
defired Mc Clephan, the D>2puty Receiver-General, to pay a fum which exceed-
ed the fum at the time in his hands belonging to Groflet by L.g2: 3: g% ; con-
fequently he advanced that fum, it might be {aid, on the faith of Drummond’s
acceptance not yet due. When this bill became due, Clephan did not proteft
for non-payment, but allowed it to lie over, without diligence of any kind, or
any notification to Groflet for feveral months. Drummond turned out to be en-
tirely bankrupt ; and it was alleged he had been fo even before he- granted the
acceptance. Groflet’s indorfation of it, bore ¢ for value, being his Majefty’s



