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a charge upon the: indenture for the penalty, ‘ otherwife the claufe of regiftration
would be inept ; but in this; asin-all cafes of penalties, the fum charged for is to
be underftood as fubjed to the modifications of ‘the Court.

Tue Lorps found the defender liable in damages ; which tney modified to L 3

,Sterlmg ; but refufed expences.
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Nowember 19. , ~ » |
CHRISTIA\I SHEPHARD, Reh& oP Wﬂham Mowat agam.rt ALEXANBER INNES. ,>

Y

CHRISTIAN SHEPHARD, whofe fon, James Mowat, had; by indentures: executed

ih Midy 1730, entered ‘an apprentice to Alexander Innes, commiffary:clerk - and

“advocdte in Aberdeen, for a térmof three years, but deéceafed in. O&eber -fol- -

lowmg, brought a reducion, in 175 5, of three bills, of 100 merks each, accept-

‘ed by her on the 2d Auguft'1755, payable to Innes; as her fon’s apprentice-fee.

Innes prodaced an extra& of -the indenture,- ﬁampcd ‘with-a notandum fub-
* Noththﬂandmg that there- is' o - apprenﬂc&fee con-

o tamed in the fOregomg indentures, there' was 300" merks - really and truly fe-

¢ cured to me, the f0regomg Alexander Innes”’ (Signéd) ¢ ALEXaNDER lyNgs:’
Asalfo a receipt wrote upon the back by the deferidet’s | brother, then clérk to

thie colledtor of the ftamp-duties, of this tenor :- Stamp-office, Edinbargh; 25th
;yune 1755 Recewed 85 4d for the dutles of. 6d per pound accordmg to the

ftatite.

e,

‘THE Loim ORDINARY ¢ repelled the firft reafon of. reduéﬁon, That the: 'bes -
*belled were hot duly ﬁgned in refpe it was acknwlédged that the ! inittals

" «“filbjoitied to the bills were truly adhibited by the piffier Repelled alfo the
i""fecond and thlrd reafons of redudtion, That the fim givén'in’ name df appren-

K nce-*’ee “Wwas not ﬁlled up i’ the- indenture, and’ that the - ‘indenture was not
K ‘ﬁamped in due: time 3 in refpe& of the: feveral ads of Parliament mdemmfymg
"¢ fich omiffions, and that the indentire-was tiow ﬁamped -and the fum given in

"%+ name of apprenucev-fee fubjou&ed to the indenture’” And alfo repelted the fourth

- +-and laﬁ Téafch of reduction, found“ed upon the death- of the apprentice - before
e the explratlon of the mdenture, m refpe& the’ ndn-pmfom&ance of ‘the contrat
e was not occaﬁoned by any, fault on the part ‘of the’ d‘efender, the maﬁer ;and

e aﬂbﬂzled from the redu&mn 4nd decemed r

Pleaded in 2. reclalmmg petition for- Shepherd ‘the pur{uer ‘Imo, The teafén

whya fubfcnptlon by initials has been fubftained,’ is, that itis a party’s ordinary

fubfcnptlon that makes a writ eﬂ'e&ual " " Accotdingly, in- ‘the café Earl of Tra-
quan- contra Gibfon, oth February 1423, (voce ‘Wiir) the Lords would not fuf-

_ tain a fublcription by initials, without a previous prdof, “that fuch was. the party’s..
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ufual manner of fubfcribing. But, as that is not pretended in the prefent cafe,
the objection refolves in this, That initial letters are not writidg in the common
acceptatlon of mankingd, or in the {fenfe and fpirit of the act of Parliament, re-
«quiring the fubfcription of parties, or the atteftation of notaries for them.

In the conftruétion of this ftatute, the purfuer has no occafion to controvert,
that great latitude ought to be given, where the party is proved to have adhibited
confent, upon receiving value at the time. It is not pretended that the is a party
to the indenture, or that the bills are of the fame date, or that they were granted
in confequence of a flipulation or agreement then made for the apprentice-fee.
“They are not fubferibed before the witnefles to the indenture, or indeed any
other : and confequently, as it is the writing, and not the prefumed confent, that
muft fupport the bills, it is either incumbent on the defender to prove, that thefe
two letters, €. S. are the granter’s ordinary fubfcrlptlon or otherwife they fall
under the certification of the ftatute.

2do, The aéts indemnifying omiffions, have in view the cafe of the apprentice

as wellas that of the mafter; and prov1de That if the duties are paid within

the time limited, it fhall be available to give the apprentice the privilege or free-
dom of ufing his trade. It is therefore too late to ftamp the indenture after the

«death of. the apprentice, who is the perfon chiefly concerned to fupply the origi-

nal negle&:——And it would be a mifconftruction of the flatute, to allow the maf-
ter, from this late act of his, five years after the death of the apprentice, and
even pofleriar to his being cited in this reduction, to validate a null indenture.
But, feparatim, Suppofing it had been even then competent for the defender
to fupply the defed, yet he has not done it. The act of Queen Anne requires
that the fheet of vellum or parchment upan which the indentures are wrote, fhall
be ftamped. And the fad is, that the original, which lies as the warrant of the
extra&, ftill remains unftamped. The duties are payable for every piece of vel-

‘lum or parchment on which fhall be written any indenture, &c. ; and therefore,

neither in the words, nor intendment of the ftatute, does the ftamping an ex-

_tra& of the indenture anfwer the directions of the law. And the indemnity-adt

is firitly confined to the indentures or contradls, which, by the former a&s of

- Queen Anne, require to be ftamped, &c.; that is, the principal indenture.—It

was improper in the defender to add a fyllable to the extra& more than is in the
principal writing ; and the confequenee ought to be, totally to difcredit the ex-
tract iu penam of the defender, who has prefumed to make that addition.

The fubjoining to the indenture the fum given in name of prentice-fee, is ano-
ther addition to the indenture, which the defender had no power to make. After
writs are once figned, and mutually delivered, neither of the parties can lawful-

1y add or alter one fyllable in the writing. The notandum that is made to the

extrad, or to the defender’s copy, was not done wnico contextu with the indenture
itfelf ; but an addition ex post facto, with a view to obviate this particular ground

~of reduction. Befides, the purfuer, in point of fad, cannot agree to the truth

of the addition : For fhe denies, that there was any agreement, at the date of
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the indeniture, to give 300 merks as apprentice-fee. She was indeed foolithly
induced to grant the bills fome months before the boy’s death; but, as the boy
was fickly during the moft of the time he was in the defender’s {ervice, and did
not even learn the rudunents of his profeffion, fhe did not expedt the money

was ever to be exatted.
¢« Tue Lorps adhered to the Lord Ordinary’s interlocutor, and refufed the de«

« fire of the petition, in regard to that point, of the bills not being duly figned ;-
« but with regard to all the.other points, ordained the petition to be feen and
¢+ anfwered.’ _
Argued for the defender : The indenture in queftion was executed in a way
which is very ufual. The apprentice-fee is commonly paid down in ready money,
and therefore no mention of it made in the indenture. In this cafe, the defen-
der having no diftruft of the purfuer, gave her credit for the money agreed on as-
the app‘rentice fee, which was 300 merks, and did not even infit to have her fe-
curity for fome months thereafter, when fhe granted the bills in queftion. Thefe

bills were glanteii for a valuable and adequate confideration,. viz. his undertaking

to inftrut and train up the purfuer’s fon “in his profeffion. He had performed
the moft Jaborious part of this undertaking, during the fpace that the lad lived
with him: "And it was owing to no fault or deficiency on his §art that he did
not proceed to accomplifh the reft. Upon thefe confiderations, the defender
thought himfelf entitled to’ demand and receive p&yment of the. whole apprentice--
fee.

The omitting to fill up m the m&enmrc the- fumgwen mr mme of apprentme
fee, and the not ftamping the indentures in - -due tifne, cen:amly sfall under the:
feveral ads of indemuity, now that the. indenture i¢ ftamped, and the fum given:
in name of apprentice-fee fubjoined to the indenture. The feveral penalties en-
acted by the Britifh ftatute 8vo Amne, if the direCtions-of that ftatute are not ob.
ferved, are only intended to inforte obedience to- the law, and" payment of. ithe:
public duties ;. and therefore many different lJaws have been made, to. put it.in
the power of parties who are liableto fuffer by thefe penalties, to re@ify their-
original omiffion; and, by payment of: the dutres, toreceive the benefit of rthey
indentures. Thus, with.refped to the apprentice, remedies are-provided. by the
ftatutes, the 18th of ‘the King, ¢. 22. § 24, and-25. and 20th-of .the King; o..45.
On the other hand, for encouragement to-the mafter ftill to:pay the duties, though-
originally not paid.according to the dire@ions of the law, there:is every- feffion of.
Parliament a_claufe in-an.a&, indemnifying fuch offences againft. the: law. 'Ac-
cordingly,. by-an a&t paffed.in:the feflionof Parliament 1455, it is-prowvided, that.
where perfons have negleé’ted in their indentures, the direttions of the law, yet,.
if they fhall fill pay in the rates and duties on or before- the. it day of Anguft
17755, the-fame indentures /ball be good, and available in-law and oquity, or may.
e givenin evidence in.any court whatever. ~—Upon the faithof, and.in confor--
mity to this ftatute, the defender did, upon the 25th June 1455, pay the. rates.
and duties. chargp&ble upen the apprentice-fee in queftion,, of. which he obtained?

No B.
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a receipt from the ftamp office, of that date, and the proper ftamp upon the
back of the indenture. And, from this ftate of the laws, it will admit of no
quettien, that the indentures produced are as good and valid, to all intents and

~ purpofes, as if the apprentice-fee had been originally inferted at length in them,

the duties paid, and the flamp obtained in terms of the originallaét of Parliament,
or-as-if no fuch a@ had ever been made. :

The ftatute makes no diftinction, but makes a juft and general provifion in fa-
vour-of the mafter, that all indentures fo ftamped before the 1ft Auguft, fhall be
held as good as if they had been originally ftamped. —The purpofe of thefe
flamps is the collection of his Majefty’s revenue, which ought equally to be en-
.couraged and protected, whether the apprentice be dead or alive.—The nullity
introduced is no intrinfic original nullity in the contra or indenture ; and there-
fore it may be {upplied after the death of the apprentice. It only takes place
ay and until the duties be coilected, which may be as well after as before the
‘death of the apprentice.

The a@ 8vo Anne does not {peak of the wvellum or parchment upon which in-
-dentures are wrote, but of the paper or parchment ; and it is all one in the {pirit
and intendment of that %atute, whether the orviginal indenture, or an extra@,
-which, in this country, is held equivalent, be ftamped, as having paid the duty.

It is an agreed fact, that the onerous caufe of thefe bills was for apprentice-
fee ; and as the indentuies have become unqueftionably as good as if originally
flamped, by the exprefs words of the flatute, the purfuer has no ground to re-
duce thefe bills, upon pretence that the indentures are null.—The addition made
to the extra& can hurt no mortal, nor is there any ground for the alarm given by
the purfuer, of the.danger of allowing any addition to be made to extraéis.
Had the apprentice been alive, he would have profited by it, as well as the maf-
ter, as the indentures were thereby rendered valid ; and the only ufe and inten-
tion of the addition, was to certify to the ftamp-mafter how much duty was to

be paid. :
“Where the preftations undertaken by the mafter become impracticable, and

‘ehe apprenticefhip does only endure for a fhorter fpace than the term of the in-

denture, without any fault or deficiency imputable to the mafter, there is no
good reafon why any part of the apprentice-fee thould be abated.—All incum.
bent on the mafter, in return for the apprentice-fee, is, that he fhall do his duty,

" while the apprentice remains with him. If he is cut off by the hand of God, the

mafter fuffers the lofs as well as others, who have a concern with him.—If he fhould

“wilfully defert his fervice, the mafter does no more literally fulfil the terms of his

engagement than in the former cafe: Yet it will not be pretended, that a parent,
contracting an apprentice-fee with him,. would, in this cafe, be entitled to refufe
payment.—Upon the fame principle it is, that if a mafter die in the middle of
term, the fervant is entitled to his full wages; 2 38. f£ Locat.

¢ Tue Lorps adhered to the Lord Ordinary’s interlocutor.”  (See Writ.)

A&, dl. Gordon, jun. Alt. Solicitor Garden.
Fol. Dic. v. 3. p. 32, Fac, Col. No 267. p. 498.





