xo88 . TLANTING axs INGLOSING. -

No 12, ~ Such bemg the two objectxons, founded on the Ietter of the statutcs,,and‘ '
) particularly of the act 1695, Judges cannot, in statutes which limit the com-
mon use of property, go beyond the letter of the statute, however great the
obstinacy-of the one,party, or the conveniency of the other may be.
- Answered 5 That supposing the case in question not to lie within the words
of any of the statutes teferred to, yet it lies within the spirit. of them, and
.pamcularly of the. 23d act 1693 ; and it is the duty of Judges to extend a law .
“intended for the ‘beauty and improvement of the country, against those who.
would disappoint that beauty and that improvement.
TuE LorDps repelled the reasons of suspension, and found the lettels o,rderly

proceeded . , \ '

- Act La:%bar: F. Dalrymple. Alt. Ferguson, Miller, Fohnston .
¥ D. - . “Fol. Dic. v. 4. p. 80. Fac. Col. No 213. p. 399.

1758. 7zmqar_y 20,
ArsxaNDER Lockusrt of Claw-Housc agazn.rt JOHN SEXVEWRIGHT of South-

No 15 House.. ’

. No1z

gg:‘:;:‘é“rs L In M‘“Ch 1745, Alexander LockHart purchased the lands of Craig-house
‘are bound to  from John Seivewright’s father. The boundary on the east, between the lands
{,‘;};,‘;{d““‘* o of Craxg-house and the lands of Plewlands, the property of Selvcwnght is de-
foix‘::’ﬂ‘;v‘“’ " scribed inthe disposition tobe a stone dyke, * which stone dyke, upon the
built, east side, is hereby declared to be, now, and in all time coming, the boundary

¢ between the said lands of Plewlands and the lands of Craig-house’

In the year 1757, this-stone dyke had begome decayed ; and Mr Lockhart,
with -a view to inclose that part of his estate, brought an action against Seive-
wrxght to oblige him to contribute half the expense of repairing or rebux]dmg ‘
it, or of making such other suflicient fence as should be found to be proper.

Pleaded in defence, The dyke in question was not buxlt by -two contermi-
nous heritors, in terms of’ the act g1st parl. 1661, but by the heritor of Cralg-
house for the advantage of that estate, when he wag¢ proprietor also of Plew.
lands and the clause in the disposition, declaring this dyke the boundaty, must
be understood to transfer the property of it to the purchaser of Craig-house :
That the defender will have no_benefit from this dyke, because his estate of
Plewlands is urinclosed, and is let out to tenants upon leases for a great num-
ber of yeafé The act of parliament 1661, makes no provision -for uph’oldmg
or repaiting march- dykes after they are built; and though, at common law,

" those who have concurred in building, may be obhged to uphold ; yet thls_
will not- apply to the case, where one heriter has Been at the sole expense of
buxldmg, Wxthout followmg the rules of the act 1661 the intention of which
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) ‘statute was only to. cncourage th‘e mdlosmg lands, but not to provi‘de fbr pré-

setving inclosures already made AT ¥
= Answeréd, Tt is of no couseqwencc, whether- thxs dyke ‘was. buﬂt Y)y Sewe.
wnght when proprietor of both estates, or at a time when: the estates belonged

to different proprietors’; since by the. d]SpOSlth!! to Mr Lockhart, it'is declared
" to be the march-dyke ; afid,of conseqncncc,\ is the. common property of ‘thé

- pursuer- and defenders . The act.2661 makes .no distihction whether the heri:

" tor wehois: reqmrgd to comcur:in! bmldmg a march-dyke,- will or will“ ot reap

any advantage from it, by completing an- inclosure upon bis own' estate ; and

" after the dyke .is erected, it must follow, at common : law, mdependcnt of thc*

act 1661, thag cach herxtor sh@ll contribute equally to uphold and rcpalr then'
common PEOPErty. - < .l . .

¢ Tur-Lorps found-the dcfendcr hable to contnbutc one. half of the cxpensc /
¢ of upholdmg the march-dykc betwecn thc pursuer’s property and hxs, e

. Act Gorden. . Al Scrymgeonr S
Wf}' B Fol Dw V. 4. p. 80 Fac. Gol. No gr.p 163
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769, December 5 RIDDEL agam:t The MAR@IS of TWEEDDALE. o

]AM.ES Rmm;x. having purchased the - lands of Dodhouse and Dodlmasc-ng,.
conmstmg of abaut 1 300 acres,’ and boundmg with the estate of Twchdale for
the space of 64&Joods, insisted that the Marquis should iay out one half-of the
expense of making an mclosure along the commion boundary, in- teems: of‘ thc
statute 1661, . 48. - ;

Plcaded in. dgfence, mm, Thﬁ statute was. temporary, [and the punod fon" ‘

W};xch it was to, rgmam in force is long cxplxcd “The' fermcr ehactments e
forced with pcnaIUes, against heritors whe should’ not_mekmc certainpartions:

ef their grounds having prove@ ineffectual, the legislatore 3 swas willing to: try
the effect of temporary bencﬁns or. pnvxlegcs.ﬂln this view, the agt 1661, c. 4K, .
prpwdes, that. heritors possessed. of L. 000 Scats of rent, ahaH inclose 4 acres. -

yearly, and plant them with: trées, and that other hentars shall ¢ plant, inclose,

¢ and ditch yearly, more or fewer ‘acres, accordmg to’ theis. -respective rents,

« for the space of 1o years next ensuing.’ - In order to. -en¢aurage heritors to- -
the obscrvatmu( of the %tatute, it declancs, such parts rand pextxons ‘of . theu‘

. scents, taxatlons, or 1mpqsmons of whatscevcr. nature, or. quartcrmgs of horscr

« for the space of 19: years next after the date hereof” . -

- These clauses are clearly temporary ; and: the clause rcspacrmg half—dykg~b:~., :
_ mg lmended to inforce them, must zafconrsc ‘be tempoxarx likewise. - Indeed:

that that matter is: put out of- all doubt by.the sta.tute 1685, ci 39. which, upoms

. szgl .
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