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. SECT. IX.
Legitimatjon of a Baftard,

1758, ?famrn ;
- Joun: RAMSAY rof Auchtertyrc, against The Reverend Mg JouN Gownpik,

MR Joun Gowum havmg obtajned from the Crown a gift of ultimus heres, to
the lands of ‘Maison-Dieu, the property of the dece,aiéd Margaret Morifon, who,
lie alleged had diéd without heirs John Ramfay bmught a declarator to exclude
 this gift, .in refpect that Margaret Monfon ‘had, not died without heirs, and that
he was next heit to her.

"He connedted his relation by ihcwmg that Margaret Mornfon was defcended
from, and heir to James Morifon, who was her great~grand—father -and that he
himfelf was defcended from, and heu' to Marjdry Morifon, the anly fifter of this
James. '

Gowdie’s dcfence was, That, _Iames ’VIonfon was a baﬁ:a.rd and, confequently,
that Ramfa}y could not fucceed elthar to. hun .of ta any of lus defccndents ; be-
caufe, by ;he ktw of Scotland, a baftard . can have; no -heirs except thofe of his
own boc ‘

To‘obnate this, John Ramfay pl:oduced lctﬁers of ]ggmmatlon Ing favour of
James Morifon, of date 3oth June 1625. Thefe letters #redn the.common ftyle ;
and in. them King Charles I..gives and grants to, James Merifon :in the following
words, ¢ plenagiam poteﬁaﬁem, ,kbemm facultatf_m. ‘et dicentiamy. {pecialem; ut

* ipfe lihere et licite.difponere valeat, .guovis 1terhpore . vites!luz,  five sger. fuerit,

¢ five fapus, sive in:temiporg morsis itee, dei ompibus et fingulis terris swis, tenemens
* tis, jannuis. neddxtxbus, alledationibus, preediis ot pofleflionibus, ubicunque, infra
¢ digum regnum noftrum, fiye extra idem, exiften. ; -ac :de -omnibus- et fingulis
“ bonis suis, .mobilibus et mzmohlzbw quasitis sen. quirendis, cuicunqgue 'perfonsg,
< vel quibufcungue -perfonis, prout.ipfi. magls videbitur expediens, - conveniens, et
‘ opportunum, non obftante baftardia, .in qua genitus ‘et natus efl, et privilegio
¢ juris.nobis. fuper baftardorum efchztis. concefl ; -ac-etiam ipfum Jacabum Morif-
« don ad omnimodos: aétus legitimes, in judicio, et cxtre Judicium, exercends, dignitati-
¢ bug, bxmdzdanbm, terris, privilegiis, bonoribus, afficiis, et possessionibus.gaudends,
¢ in.omnibyus, et per omnia, {zcuti de legitamo thoro, procreatus fuisset; legitimum feci-
¢ mus, et, naftree Regie Majeftatis plenitudine, legitimamus.—Et fi contigerit,
¢ -di¢um Jacobum Morifon, fine legitimis heeredibus de corpore fuo pmcreatxs vel

¢ ﬁncrdlfpoﬁnone, per lpfum de terris suis et bonis antediélis, fadta, in fata de-
$ .cedere ;. nos,.ex noftra regia poteftate, .et -authoritate regali, volumus et. conce-

* .dimys, et, pro nobis et fuccefforibus. noftris decernimus et ordinamus, quod. pro-
* pmguzox agnatux vel cognatus syus, ex parte pairis vel magris, erit ipsivs bcarcf.r,
¢ eique, in.omnibus suis, terris redditibus, pofleflionibus, ‘et bonis hareditariis,
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* mobilibus et immobilibus, habitis et habendis, fuccedst, et ad eadem, per brevia - -

¢ capella noftree regie, 1ntr01b1t simili mado, et adeo legitime, vigore burm nostre
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¢ legitimationis, ac s pmdz&’u.r Facobus Morison de legitimo thoro procreatus fuisset,
¢ vel hzeredes de corpore {uo legitimo procreatbs habuiffet, aut {uper dictis terris
¢ et bonis suis in vita fua dlfp uiffet, fine aliquo. obf’taeulo, revocatione, impedi.
¢ mento, clameo, quattione, vel contradiione noftr, vel fuecefforum noftrorum,

¢ preefato Jacobo Morifon, aut perfonae vel perfonis cui vel qmbus ipft, de prefatis

* teiris -swis, ‘tenementis, annuiél pedditibus, . poffeflionibus, vel benis, difponere

¢ contigerit, five propmquxorl agnato vel cognato fuo, ex parte pattjs vel matis 5.
¢ 'qulbus deﬁc:lennbus legmmls héeredlbus de corpore fuo 3 vel difpofitione, | per:
¢ 'ipfum, m ‘vita fua, ut’ praemlttltur minime’' fadd, in terris, haeregfltanbus et
¢ bonis szis, aniedictis, fuccedet, qitovis mode, inde fiendi in futurum, non. obftan..
¢ juris pr1v11eglo nobis fuper efchatis’baftarderum, ut praamltntur, concefl. alnfque;
¢ juribus canonicis, civilibus, et mumc1pahbus confuetudmlbus, parhamentorum
¢ adtis, cdnfuetudlmbus, ‘vel ftatutis, in contranum qulbu{'cunque renunc:lando(
¢ eifdem,’ pro Tobis et fuccefloribus noftris, in perpetuum. " Practeres, damius et
¢ concedimus; et pro nobis et fuccefloribus noftris, wunc prout turc et, e converfo,.
¢ quitclamamus. et trangferamus, in et ad predi¢tum Jacobum Morifon, et per=
¢ fonam vel perfonas cui vel quibus ipfum de terris, haereditatibus, et bonis suis,
¢ antedidis, difponére contigerit ; nec non in et ad propinquiorem agnatum et
¢ cognatum; quibus deficientibus, legltlmxs hzredibus de corpore: fuo, ¢i fuccedere

¢ contigerit in eildem, totwm jus e clameum, juris titulum, placitum et questionem,,

¢ que el quas nos, vel successores nostri, babcmu.r, fuel quovis modo babere vel clamare
¢ potenimius, sine aliguo obstaculo.”

From thefe letters.of legitimation, Ramfay wm‘ended That he, as the next:
agnate to James Morifon, had a right to fucceed-to him.. ‘He pleaded, That the
macula natalium, or ftain. of baftardy, with all its confequences, was removed by
the letters of legitimation, which are intended to mitigate the hardfhlps and in-
capacities whereto. baftards are fubje&t by the eommon law. That thelaw of
Scotland, with refpeé to legitimation, was the fame as the Roman law, and the
laws of France and Holland ;. the royal pre’rogative being always underftood to.
extend to giving the baftard all rights- of a free citizen, except that of inheriting.
to his father, or collateral relations. That the words of letters of legitimation,,
whereof great numbers appear in the records for two hundred-years paft, are al-
moft uniformly the fame with the prefent ones ; and give to their agnates on the:
father’s fide, and their cognates on the mother’s fide, a right to inherit from the:
baftard in default of iffue of his own bedy:. - It fignifies little-whéther the fove-
reign power could reftore the blood fo entn‘ely as'to ereate relatlons on the fa-
ther’s fide to a baftard ; it is enough, that he can do an equivalent ac, by giving,
to the fuppofed agnates of the baftard a right of mherltmg from 'him. By be-
flowing this right the fovereign hurts no third party, as he difpofes only of an.
eftate, to which himfelf would otherwife be in law entitled, in the fame manner
asif it had actually efcheated through baftardy or wltimus beres. That a gift of
this nature was equally effeCtual, although the benefit of it did not take place,

“in favou.r of the grantee and his hen's, but ata diftant perxod That the fove-
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Jeigmconld by-law make. an "effeGuak, grant of the: cafuainew -of fuperiority not
-apnexed to the Ciown, as» .welbahoferarifing in his own; as in-futtire time ;. and

equild,: 1o the fame manndéi, difpofe.of the efcheat of : ‘baftardy,-and wltimius bares,.

:Whlch aremit part:of the' annésed property, toitake place at-a diftant:peviods:

- Answered for: Gowdie, That the form. of the letters: of legitimation hiadibeen.
BorroWedr from the form:éfed in Erancer;! Buit-that’ form:could notireckive effed
in the law-6f: Scotland:. | ' Thusy: feir example;; they. give right to the cognakes ‘or-

.relations\upon the mothewsfide, -to: fiiceeed: to'the: baftard ;- s yet byt the Tawsof

.Scotland. there ig'no fucceﬁion on:the.mother’s fide ;- and with this law the: fave-
zeign cannot:difperife. .. Inutlid fame manner, they empower the baftard:to'difpofe
«of hi$ real eftateieven: oni death-bed:;  yét Hy the law of. Scotland he-cannotdo:
fo; .and.with: thisilaw. the foyereign: cannot, idifperdfe.. The.extent. to given to-
thefe letters is to-bie found:mef in their form; but in:the-lawsbdoks: - Craig, lib. 2..
dieg.-18. paragr. ro..and-13. .gives'ghis: opinion. in - point againft the effett of 'the:
letters contended- for;.and Skene; woce Basrarpos, and.Lord: Stair,'lib./3+tit. 3,
§ 44. fuppofe. the: Unly effet. ofl thofe- letters -is; to: give: the: baftard a power to -
teft. That from a vaft'variety of® inftances inrihe: records;:iti appears;’ that not--
w1thﬁan(1mg letters of, legltlmauon as extenfive as.the prefenty. yet, on the death:
of fueh leglumated baﬁards w1thouL iffe,- .or without- fettlément of . their:eftates, .

the foverugn had. umformly féwed or granted them, as: fallen to him,’ ratiore -
bastardie aut ultimi heredis, as . by the: law of. Smdand baﬁards could have no.

-agnates inheritable to-them." .

to a baftard by his-fuppofed agnates, nor, a&x ;.'e!;ouﬂ Gﬁn ﬁ;ch féwice upon record -
which two things afford the ftronget evidence, that:f{uch agnates had no claim, .

either from the general law of. legitim#titr; or:the particular.words of. the grant.

That- both: by the common.law, and by feveral ftatutes,.the:{overeign was re-
firained from: dlfpoﬁng, by antlclpattlon, of eﬁates, which, in-a- diftant- event;
might. be forfeited ok efcheated 5 - moricould hel grant away. ﬁuture and contmgent :

cafualtles of ‘the Crown in prejudlee of: hwfﬂceeﬁbr

Morifon, the baftard were enntled £o: fucceed 10 ]ames “Menfons eﬁate hentable .

and moveable. "
John. Gowdw afterwards;. fet forbh to the- Courj:, Elat he had d;féovered that

the lands. of. Mmson-Dwu were,never the eftate]of«James Morifon, but had.been
the eftate of hiy fon’ Samuel Morifon ;. and from thence.: he'contended; That as the :
prefent letters. of. legltlmanon oaly, provided;: that the: agndtes-{hall . facceed to -

James - Morifon, in terris suis et tenementis: quwzm sew: querhidis, the agnates: can-

not take. terras.or tgnementa that.were . never-in his- pérfom,‘but only in that. of his -

fon 3. and that grants-of this nature.onght; tp,l;e fridtly interpreted. .

Answered. for. Ramfay, The letters of legitimation: aie: in.moft: amp];e form,‘
and fpecially provide, thatif the baftard thall die without:heirs, his father’s near- -
eft agnate fhall fucceed, as if he, the baftard, had been born in lawful Wedlock .
and the King thereby renounces, for him{elf and his fucceflors, all right that can -
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accrue:to them by James Morifon’s having been a'baftard : That grants of this
‘nature,:which do net hurt any third party, -and where nothing' is given away
.but what woild accrue to the Crown, ought -to be Iiberally interpreted : That
though the eftate in queftion had not been eflablithed in the -petfon of James
Morifon ; yet as James Morifon was legitimated, :fo-Far.as that his agnates could
Aucceed to him,. they were alfo entitled totake zmy eftate which belonged to his
fucceflors. - Further, That by a particular claufe 'in the grant of legitimation,
James-Morifon was made capable ad omnimodos altus legitimos, in judicio et extra
Judicium, exer cendi, dignitatibus, bereditatibus, terris, ¢, gandendi, sicuti de leyitimo
‘thoro procreatus fuisset, legitimum fecimus, $9¢. 'That by this claufe he was en-
titled- to fucceed and take, and to be fucceeded to:by his defcendents ; and John
‘Ramfay, his collaterd]l heir, muft, of confequence; be entitled to fucceed, and
take, as-heir to Margaret Morifon, the lawful defcendent.of James. -

Tue Lagns found, ¢ That ‘the lands of Maison-Dieu were not the éftate of
James Marifon, but the eftate of his defcendents’; and the:agnates of the baftard
were.nat,. by the letters of legitimation, -entitled -to: fucceed “cheneto and there-

fore préferred Mr Gowdie, the ng s donatar.’

Ad. . Ei Murray, W. Steuarty, Maller, Lockhart. Alt.-D. Mrymplé,' :{Jvécdta:, Fergason.
. Fol. ch o, 3. p. 6. Fm' Cal. No 79 - 139

HF This cafe was appedled '
Hune 1.1758. —The: Houfe of Lords-Orpekep and fAD}UBGzn that the feveral
interlocutors complained of ‘be affirnred. '

¥ ‘Dalxymﬂ .

1784. Febr uary 10. = Apam HUNTER against ALEXANDER Hum*m

RapzrT HuxTer dlfponed the: lands of Polmond-to his natux*al fon George, for
whom he had obtained letters of legitimation. '

The defcendents of George terminated in his grand- fon Thomas Hu'lter who
conveyed théfe lands to Mr Alexander Hunter.

This conveyance Adam Hunter, the defcendent of a brother of Robert Hunter,
brought under challenge, as executed on death-bed, and on other grounds ‘when
it was odjected. by the defender, That theré was do room for agnates in the fuc-
ceflion of :perfons legitimated by the Sovereign, without a:fpecial claufe to that
effet ; and of coufequence, that the purfuer:-had in- this inftanee no-title to infift

.in the action, agreeably to the decifion in the cafe of Ranifay contra Gowdie,
‘(supra),-which was aflirmed-on-appeal,

Tue Lorps found, ¢ That the: purfuer had not fufﬁctent title to earry on the
prefent procefs, and affoilzied.? S .

Lord Ordinary, ‘Ellatk. A&, Crosbie, Han_ymim o ’Alt’ Lard Advoiate Campbell,
Clerk,. Menzies.

Craigie. ‘ Fol. Dic. v, 3.0 69 Fac‘ Col. No I45 . 226.



