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THE LORDS found, That the difpofition to the fuperior behoved to be held as
of the date of the refignation ad remanentiam. See No 6. p. 4-

Reporter, Murkle.

1751. Yanuary 29.
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A. H. Home. Alt. Lockhart. Clerk, KirkpatrkL.
F9l. Dic. V. 3. p. 67. D. Falconer, No 91.p. 101.

JOHNSTON against BURNET and HOME.

THOMSON had a credit from the Britifh Linen Co. for which he and Home
granted bond to the Company; and, of the fame date, Thomfon and Burnet

gave a bond of relief to Home, in which he difponed to him certain fubjeds in
fecurity of his relief: on which Home took infeftment. A prior creditor of Bur-

net's purfued reduction of this heritable bond, on the ground, that, before

Home's infeftment, Burnet had been rendered notour bankrupt in terms of the

adq 1696; and, by that flatute, the bond muft be confidered as of the date of the

fafine. Answered, The claufe in the itatute, decidring difpofitions by bankrupts

to be held as of the dates of the fafines, oncerns only. fecurities granted to prior

creditors, but does not affedt nova debita, fuch as the prefent.- THE LoRDs

affoilzied from the reduation.

See The particulars of this cafe, No 200. p. I 30.
1ol. Dic. v. 3. p. 67-

1758. December 20.

Sir WILLIAM MAXWELL Of Springkell, against BENJAMIN BELL.

WILLIAM SCOTT and BENJAMIN BELL, carried on -forT many years, a trade of

purchaiing cattle in Scotland, and felling them in England; which began in the

year l720.

In 1727, they acquired from John Somervel, equally betwixt them, an heritable

debt on the eflate of Crowdiknow, for L. 350, upon which Somervel had been in-

feft. The heritable bond and conveyance, in their favour, was produced in the

ranking of Crowdiknows creditors.

Upon the 8th of April 1745, a final clearance.was made between them, by a

fitted account, in which the whole of this debt was flated to the debit of Bell;

and after Rating every other article, the balance came out due to Scot by Bell

L. 454. A difpofition was the fame day executed by Scot in favour of Bell, of

Scot's fhare of this debt, affigning him to 'Somerel's precept. Bell afterwards

paid to Scot the balance due by the account.

In the year 1746, Bell put Scot's d fpolition into the general regifter.

In 1748, Scot became a bankrupt in terms of the act .1696.

In July 1749, Sir William Maxwell, as creditor to Scot, arrefled in the hands

of Graham,. purchafer of Crowdiknow, in order to affeat Scot's fhare of the an-
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naiakents of this &bt; and, in February 175o, obtained an adjudication againif
Scot, in order to attach the debt itfelf.

In July 1750, Bell took infeftment upon Somervel's precept, which, as to
Scot's fhase of the debt, proceeded upon the difpofition 1745.

Sir William Maxwell brought an aaion of furthconting upon his arreftment,
in the courfe of which he alfo produced his adjudication.

Benjamin Bell appeared, and claimed to be preferred upon his difpolition from
Scot, completed by infeftment in July 1750.

Pleaded for Sir William Maxwell: By the flatute 1696, all voluntary difpofi..
tions by a bankrupt in favour of his creditor, within ixty days before his bank-
ruptcy, in preference to other creditors, are declared nulL And it is further de-
clared, ' That all difpolitions, heritable bonds, or other heritable rights, where-

upon infeftment may follow, granted by the forefaid bankrupts, thall only be
'reckoned as to this cafe of bankrupt to be of the date of the fafine lawfully
'taken thereon.' The difpofition by Scot to Bell, muft therefore be held as of
the date of the infeftment taken in July z 750, which was two years after the
bankruptcy.

Ody, Sir William is at any rate prferable, upon his arreftment, to the annual-
rents of the debt preceding July 1749, when the arreftment was ufed; becaufe
the difpolition in favour of Bell was not completed by intimation or infetment
before that time.

Anrwered ut, The ad z696 only applies to difpolitions or heritable bonds,
which contain an immediate warrant for infeft-ment; whereas the difpofition by
Scot to Bell conveyed only Somervels precept, upon which the infeftment was
afterwards taken. Befides, the digofition by Scot was not granted for fecurity
of a prior debt, but for money foun after advanced by Bell. At any rate, the
ad 1696 cannot apply to this cafe; for the heritable debt in queftion was a co-
partnery-fubje&, and, at clearing the copartnery accounts, was conveyed to one
of the partners, as a diftributioh of the company-effeds; which could not be
overturned by the fabfequent bankruptcy of either.

2dly, If Bell has right to the heritable debt itfelf, he muft alfo have right to
the annualrents: The difpofitiorn in his favour was fufficient to diveft Scot with-
out intimation, and muft carry the debt and all its advantages.

Replied: It is true, that it was found, in January 1734, Creditors of Scot of
Blair contra Charteris, No 262. p. 1239. that the a& i696 did not apply to the
cafe of difpofitions not containing immediate warrant for infeftment : That judg-
ment, however, proceeded upon a principle of law, the contrary of *hich was
afteiwards eftablifhed. It was at that time held to be a principle of law, that
fuch difpolitions did completely denude the granter. This had been found, 2oth

November 1733, Sinclair againft Sinclair, Voce Riour N SECURITY ; but it was
afterwards adjudged and eftablifhed, 22d June 1737, Bell of Blackwoodhoule,
Rem. Dec. v. 2. p. 15. oce CourTIION, that a poterior difponee to fuch
-kind of rights, completing his title by infeftment upon the precept affigned, was
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N 66. preferable to a prior difponee, as being the firft who completely denuded the gran-
ter : And it muft follow, of confequence, that in this cafe Bell had not denuded
Scot, or completed his right, till July 1750, after Scot's bankruptcy. Suppofing
the conveyance by -Scot to Bell to have been granted for a fum advanced, or
fbon after paid this would not be a good defence againft the redudion on the ad
1696; as will appear by the decifions collefed on this fubjed; 29 th January
andi2th tDeember 1717, Grant contra Duncan, No i29. p. 1228. And upon

that point, after a contrary decifion, 19 th January '1726, Chalmers againft
Riccarton, No 260. p. 1231. there followed two other cafes in terms of the firft

decifion; i9th June 1731, Creditors-of Merchiflon, No 261. p. 1233- ; 25 th
November 735, Truftees of Mathifon's Creditors, No 263. p. 1240. In each of
thefe three cafes, the diflindion between nova debita and prior debts, was rejed.-
ed. Neither is the pretext of a co-partnery a good defence; for in this cafe
there appears to have been no permanent company between Scot and Bell, but
a joint trade carried on from year to year, and the profit annually divided. At
any rate, this heritable debt was no copartnery-fubjedt, but difponed to them by
Somervel, not as partners, but equally betwixt them; and it was not conveyed
by Scot to Bell as a diftribution of the company-effeats, but, in fome meafure,
fold to him for money he was afterwards to pay.

2dly, As to-the annualrents, the difpofition in favour of Bell did not denude
Scot till infeftment was taken; and therefore, till then, the difpofition only im-
ported an affignation as to the annualrents, which was not completed by intima-
tion till after the arreftment; for thp date of a difpofition not completed, can
have no effed in a queftion with third parties., In two fimilar cafes, an arreft-
ment was preferred, as to the rents of lands, to a prior difpofition upon which in-
feftment was not taken till after the arreftment ; .2zd November 1633, Warnock
contra Anderfon, Durie, p. 693, voce COMPETITION; 24 th June. 1642, Lord For-
refler contra Caftlelaw, Durie, p. 896. voce COMPETITION.

The Court feemed chiefly moved by the defence founded on the coparrtnery.
THE LORDS found, That Benjamin Bell was preferable to Sir William Max-

well, as to the principal fum and annualrents in queftion.' See COMPETITION.

For Sir William Maxwell, Jobnstone, Ferguson. Alt. Montgomery. Clerk, Kirkpatrich.

Fol. Dic. v. 3. p. 67. Fac. Col. No i5z.p. 268.

W. 7ohnston.

No 267. 182. December 13. DOUGLAS, HERON, and Company, against MAXWELL.
In this cafe

takn more IN this cafe the general queftion occurred, How far an infeftment granted by
than 6o days a perfon who was rendered bankrupt within fixty days of the regiftration wasbefore the
bankruptcy, effedual ?
but the regif- The arguments were the fame with thofe formerly urged in fimilar cafes.

Tax LORD ORDINARY pronounced the following interlocutor: ' Having con-

1244


