
No _104 4 upon the a& of Parliament 162z, in cafe it (hall appear that Hugh Murray

' was infolvent at the date of the faid contraa.' See PRovisioNs to HiIRS and

CHILDREN.
Rem. Dec. v. 2. No 72. p. I I.

1754. July 1.
Creditors of JAMES STRACHAN against LuDovIc STRACHAN.

JAMES STRACHAN of Dalhackie became bound, in a pofinuptial contra& of

marriage, to pay certain fums of money to the children, born, or to be born of

that marriage; the term of payment was declared to be at the firft term after the

deceafe of himfelf and of his wife.
In a competition between Ludovic Strachan, the only child of the marriage,

and the creditors of James Strachan, it was objeded for the creditors, That, with

regard to the obligations in the contrad aforefaid, Ludovic Strachan was to be

confidered as an heir of provifion only; and therefore, could not compete with

the onerous creditors of his father.
Pleaded for Ludovic Strachan: It is the duty of a father to provide-for his.chil-

dren;. fuch provifions are- onerous, and conftitute them creditors to their father:

as he who is folvent may become bound to firangers, fo alfo may he -to his own

children; as he may make the exiftence and extent of his obligation to ftrangers

depend on fome uncertain event, fo alfo may he in his provifions to his own family.

Thus it was decided, 24th January 1724, in the cafe, lMargaret Lyon againit the

creditors of Eafter Ogle, (see p. 233.) In that cafe, provifions were made in favour

of daughters to be born, and declared payable on the firft of thefe three events,-

the day of their marriage, the attaining the age of eighteen, or the firft term after

the death of the father. And it was found, That a daughter, having right to

fuch provifion, might compete with the onerous creditors of the fatter.

Pleaded for the creditors of James Strachan.: Contrads of marriage ought, in

reafon, to conflitute the children heirs of provifion only;. they may, neverthelefs,

be fo framed as to render the children creditors. In this cafe, however, the chil-_
dren are only made heirs of provifion; for that here a fum of money is made

payable after the death of the father; and which. proves, That, during his life,

there was nojus crediti conflituted in favour of the children. Were this provi-

fion ajus crediti, this pendent obligation would exclude creditors from the date

of the contraa, which is abfurd. Provifions made payable to children whenever

they thall attain a certain age, produce adion for payment from that time; the

children are therefore creditors in fuch provifions: for, had thefe provifions ever

been a right of fuccefflon, they could not have altered their nature, and become

a debt from the term of payment.
The cafe of Margaret Lyon againft the creditors of Eaffer Ogle is not in point

there the obligation was to pay at a term which might have happened before the
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leath of the father; it was tlierefori found to be ajus crediti, not a deffinition
to heirs-:, ht the contrary would:,haire:been found, had the obligation been to
pay at a certain term afier the death of the father.

THE ,LORD& preferred the creditois.'

For the Creditors, Sir+bn Sart. A rant

Dalrynmple."

Reporter, Murle. Clerk, ustice.

Fac. Col No ro9. p. 16o.

1755. July 14.
- JoHNSThoan-d -VL6, Aflignees of Wi1liam Telfer, against NISBETS.

AtCIBALD Niswnt of Ctphin grarted a bond of provifion to his daughter
Eupham for the fum of cob metks.

Eupham Nifbet, after 'the death of her father, marrid William Telfer, but
without any cottrad of ma tinge.

Three months thereafter, in a poft-nuptial contra& of mttriage, William Tel-
fer bound himfelf to provide goo' merks to hiv wife knd the children of the
marriage; and Eupham Niibet, on her part, afigned to hiil. his heirs, &c. her
portion of 3000 merks. In this contra&, there was a claia difpenting with the
legal return, in cafe the mirriage thould 4ifiblve iithityetr ardj day.

Within the year Euphatu:Nifbet died without*abildren .
William Telfer having afligned away the kbove boud, -and the affignees hav-

ing purfued the heir of Carphin for payment of it, the executors of Euphaift
brought a reduaion of the contra& of stayrrige,.and of all that followed upon
it, againft the affignees.

The ground of redniod was, That'Etiphai Nifbet had bein ftaddulefitly. in-
duced by Telfer, 'at a time when he was infroent, io mnariy hity, and to conitey
her portion to him; in confideration of which, he pretended, otn his part,'tb
bind himfelf to pkwide tw funi of goo merks'to her and her children, when he
had no fich fum.

The proof came out, 'qt, at. the time of the contrad, William Telfer was
in very ad girqWftences

In fupport of the ground of this redution, two late decifions *ye referrd
to; Watfon againit Cameron in the year 1734, and Ker of Abbotrule againft
the Creditors of Elliot in the year-T74f'fTieEU rsl and WIFE.)

Answered for the affignees.
Ino, The titnoltA ila as w>hei-t"ie hufband 'ibt perform the

prefiations contraded on his prt, is to allow the wife retent.n of her tocler,
fr ferit fo the pr iotis ilt'kd t hir; .b t ei 'f i I e dead has no
nieti'd the huIsand's) tf the'ref"ois i'the ijifriefP i

-6I2 Y

Nb: loS ,
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