’

_Seer.8.

SERVICE OF HEIRS. 14483

"

1698. I’e?trmry 2.  M‘nTosk aga’imt WiLLiam MINTOSH.

-,
i N

Havrcrale reported M‘Intosh as assxgnee by M‘Queen of Corrybrough agamst
Mr. Willian M‘Intosh of Aberarder, for payment of 2000 merks contained in
his father’s bond, upon the passive titles, as -representing him, and obtams a de-

'~ creet before the sheriff of Inverness; whereof Aberarder raises suspensmn and
" reduction, on this reason, that your active title was null, bemg a general service
. for carrying the rlght of an heritable bond, and the same never retoured to the

Chancery, which, thaugh sufficient to instruct a passive title, yet was never sus-
tained active, unless services within regality, or before the year 1550, when the
records were destroygd by the English. Answered, It cannot be denied but he is

the nearest in blood to the creditor, and, if need be, it shall be retoured, and

produced cum /zracessu before sentence. Replied, The brief of mortancestry is
one of the retourable brieves, and- it is an incomplete act till the retour, by
-which only it becomes a sentence; the service being pnly the report of a verdict

.on the commission directed to them ; and Hope and all our Jawyers are clear
The Lords

on this. See Stair, L. 3.T.5. §41. and L. 4. T. 3. § 4 & 8.
£found this such a nullity as opened the decreet, and turned it into a libel.

Fol Dic. v.2. p. 871, Fountainhall, v. 1. £ 819,

1758. /fugzm‘ 12,

Maror ARTHUR TorBEs against Mrs. K&THARINE MAIT’LA\'D.

Str ‘Charles Maitland of Pltrerchle, grandfather of both the parties, in the year
1700, executed ag entail by procuratory, “.dn favours of his only son Charlcs,
“and the heirs-male of his body-; which faxhng, to any ather heirs-male to be law-
fully procreated of Sir Charles the son’s body, the eldest succeeding without division ;
which failing, to Jean Maitland his eldsst daughter, and the helrs ‘male of her
body ; which failing, to Mary Maitland his second dayghter, and the, heirs-male
of her body; which failing, to his other daughters, and their heirs-male, in their
.order, under certain prohibitions and irritancies.” .

Charles the son survived his father ; and, -upon the aforesaxd procuraftory ex-
peded a charter of resignation, under the great seal, of the said estate, in terms of

the entail ; but died soon after, without takmg mfeftment upon the precept con-

tained in the charter, leaymg no issue of his body.

By his death, the succession opened to Mrs. Jean his eldest. sister, who pnoemea
‘herself served nearest and lawful heir of tailzie to her brother in general, in.arder
“to carry the right of the aforesaid charter, and precept therein contained ; and
“the service bemg duly retoured to Chancery, she was accordingly infeft in the dands
in virtue of the precept contained’in the charter.
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Mrs. Jean Maitland, being thus infeft in the lands, disponed part thereof in fa-
vours of Mr. Charles Maitland, her only son, who expeded infeftment thereupon
in his mother’s life; and, after her death, he made up a title to the rest of the
tailzied estate, as heir-male in special to her, supposing it to have been duly vested
ln “her person.

" Upon these titles, Mr. Charles Maitland made a new settlement of this estate,
by disponing the same “ to himself ‘and the heirs whatsoever of his body ; which
failing, to Mrs. Katharine and Anne Maitlands, his sisters, in their order, and
the heirs of their respective bodies ; and failing of all these, to Major Arthur
Forbes, the eldest son of Mrs. Mary Maitland, the second daughter of Sir

Charles.”
" This deed was challenged by Major Forbes, as heir of the aforesaxd entaﬂ as

proceeding a non habente.
And the ground of the chaIlenge was, that the retour of the service of Mrs. Jean

Maitland was defective and null,- in regard it only bore, ¢ Quod dict. Magistra
Joanna Maitland est legitima et propi\nquior hzres talliz dict. quondam Domini
Caroli Maitland sui fratris germani,” without expressing the deed of tailzie in vir-
tue of which she was so served.

And, in support of this ob_]ectron, it was pleaded for Major Forbes, That the
answer or return of the jury, in the words above quoted, was utterly inept and
insufficient for the purpose for which it was used; because all that was there
found by the jury might have been true, and yet it might not have been true,—
that Jean Maitland had right to the charter and precept of sasine granted to her
brother Charles, upon the tailzie of Pitreichie : She might have been heir of tailzie
to her brother by virtue of other entails, in the same or in different lands, made
by the same person or by different persons, with the same or with- different sub-
stitutions ; and to all of which the succession might then have been open to her,
and she minded to take the henefit of the one, and not of the others. And as
the above general and indefinite answer in the service could not apply to one of

_ these entails more than another, the consequence is, that it can apply to none of

them. 7
- A general service of a person as heir of line or heir of conquest to another, is

finding a thing the import whereof is known and fixed in law; these characters
being created, and the effect of the service of such heirs determined by the law
itself. But an heir of tailzie or provision has no such character defined by the
law; he is not heres natus, but factus, by the deed of provision or tailzie that
renders him such ; and therefore the general answer of the inquest, ¢ That Jean

" Maitland: was nearest and lawful heir of tailzie to her brother Charles,” without

telling in what estate, or by virtue of what settlement, or by whom such settle-

* ment ‘was made, was saying nothing at all ; and therefore the retour was imperfect

and null, and could establish no right in Jean Maitland. And the disposition from
her in favours of her son Mr. Charles, of part of the estate, and his service as
heir of tailzie to her in the remainder, were also void and null; and- conse-
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quently the gratuitous settlement in- favours of him and” his sisters falls " to the

ground, as proceeding a 7ion habente ; and the decisions Edgar against' Maxwell,,-

No. 14. p. 14015. woce REPRESEN’I.‘ATXON, was quoted in support. of the -above
objection.. : .

Answered: for Mrs. Katharme MaltTand? "Fhat it appeared from the extract of
' Mrs. Jean Maitland’s service, the warrant of the retour, that she claimed: to be:
~ served nearest and lawful heir of tailzie to, her deceased brother Charles ; and

for instructing that claim, she produced before the Judge the deed of entail by
Sir Charles Maitland her father, as also the charter in favours of ker brother
Charles, containing precept of sasine of the dates above mentioped ; all which are:
fully narrated in her claim, and that her procurator craved the bailie to remit her

‘said claim to the trial of the inquest ; which being dong, the inquest accordingly

served her nearest and lawful heir of tailzie in general to her said brother, con-
form to the claim ; so that the claim and service certainly referred to the tailzie

‘and charter thereupon in favours of Charles her brother. And these being pro-

duced before the inquest, were proper legal evidences to them, that Jean Maitland.
was heir of tailzie to her brother in the charter and precept upon which no infeft-
ment had followed ; so that the objection lay singly on this, that the retour did
not mention the Particular ev1dence upon wmch the inquest pronounced their
verdict. - ' '

As towhich it was observed, that a retour was a decree or ‘sentence of the.

Judge Ordinary, proceeding upon the King’s brieve fo him directed ; and that
neither law nor reason required that a deeree should specially express the evidence
upon which it proceeds. And this holds in 2 particular mantfer in such sentences
as proceed from the verdict of an inquest; such as in services upon the brieves
of mortancestry, where, though the verdict of the mquest must proceed upon pro-

~ per evidence of the relation of the cliimer to the defunct, yet the retour ‘never

mentions upon what evidence the jury proceeded. And in special services, though:
it must be proved before the inquest that the defunct died last vest-and seised in

the_lands, &c. by production of his mfeftments ; and that the elaimer is the near- -

est and fawful heir in these mfeftments, whether he be heir-of line, heir-male, heir:
of conquest, or heir of tailzie ; yet it is not necessary that the specxal retour men-
tion the particular infeftments, whereby the destination of succession was proved:
to the inquest. Te.: affirmation of the inquest upon their great: oath, that the de-
funct died last vest and seised in the lands, and that the claimeris nearest law-
ful heir of line, male, or of tailzie, is sufficient, without mentioning the deeds.or
records by which these things are proved to the jury : And if the objection above

_stated was good in law, it would be fatal to alt special retours, and at once un

hinge the property of the nation. g .
Upon these principles, -the retour in question is. unexceptmnable It bears,,,

* that Charles Maitland, brother of the claimant, died at the faith and peace 6f the

Sovereign; and that the claimant is nearest lawful heir of tailzie to her said brother;

that is, they find it proved, by a tailzie prodyced. before them, that she was called

¥
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to her brother’s sucession in some personal right descendable to his heirs, and.
consequently must carry the personal right to the estate of Pitreichie, which by the
entail and charter thereon, was vested in her brother ; and, failing of his issue,
descendable to her as heir of tailzie; and the legal import of the retour is con-

-firmed by the use she made of it, in obtaining herself presently infeft upon the

precept contained in her brother’s charter ; and it cannot be doubted but that she
was liable to. all the burdens and conditions contained in the entail, equally as if
her brother had been infeft, and she had made up her title upon a special retour
and infeftment as heir to him. And, in support of this answer, a decision was
quoted, Earl of Dalhousie against Lord and Lady Hally, No. 13.p. 14014. woce
REPRESENTATION ; and a number of instances were condescended upon, from

- the record of retours, of general services of heirs of tailzie, in the precise form of

the present retour.. -

And more particularly, in answer to the uncertainty and want of precision in
the retour in question, with respect to the right intended to be taken up, it was
observed, that this will apply equally to all retours upon services of heirs in gen-
eral, whether of line, heirs-male, or of conquest ; none of which afford evidence
of the subjects belonging to the heir so served. They are evidence of his intention
adire haereditatem, and do in fact vest him in all the subjects and rights devolving to
him under such character ; and, by the same rule, a service as heir of tailzie or
provision is legal evidence of the claimant’s intention to represent the defunct as
heir of provision, in all heritable and personal rights provided to the claimant,
and will accordingly vest such rights in him, both actively to claim under the
provisions made in his favours, and fuassively to subject him to the burdens imposed
by the granter; and where the person claiming to be served does not incline to
take all the provisions made to him by the defunct, but to represent only with
respect to one particular provision, in such case, it will no doubt be proper, in
his general service, as heir of provision, to confine his claim and retour to the
special provision which he intends to take up: But this is not peculiar to heirs
of provision : It holds equally in heirs-male : Suppose one personal right is set-
tled upon heirs-male, without any burden, and that another personal right is set-
tled to heirs-male, but under conditions that the heir does not ¢hoose to comply
with ; in such case, the heir-male may limit his claim and retour to the subject
that he is disposed to take up, by referring to the deed settli.«; that subject upon
the heirs-male. But where a person claiming to be served as heir-male, or heir of
provision to a defunct, is disposed to take up every part of the succession provid.
ed to him_ by various deeds ; in such case, the retour may be in genmeral, refer-
ring to all the deeds of provision produced before the mquest, without mentioning
particulars.

« The Lords repelled the objections to the general retour of the service of
Mis. Jean Maitland as heir of tailzie to the deceased Sir Charles Maitland, her

 brother.”

- Bet. Advecarus & Lockhart. " Al Craigie & Ftrgwoa.
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N. B. Ma}or"Forbes carried this. estate upon a separate point, which is not here No. 20, h
collected, as it turned upon the constitution of a special clause in the entail,
M, .~ Fol. Dic. v 4. f.271.. Fac. Coll. No. 90 . 135.

$on o

" «" . This case was appealed. The House of Lords « Okmzun that the mterlocu-
tor complmned of be aﬂirmed L ;

~ 8ECT. IV.

‘General Service,

1680. June 23.° :
ROBERTSO,N of Strouan against the M‘ARQ,ULS of ATHOL.
” ' No. 21.
. In the improbatien Robertson of Strowan agamst the Marquis of Athol, they Effect of 2
would not sustain proeess, till a full pregress were produced connectmg and cou~ gﬁ:‘;e’al sex-
 pling the rlghts together, whereof many complained. i

1680. July 30.—In Robertson cf Strouan’s improbation agamst the Marquis
of Athol, the Lords ¢ found the producing a charter and sasine followmg upon a
comprising was not a sufficient title, though it was past 50 years ago ; but he be-
hoved to produce likewise the letters, executions, and decreet of apprising, (for
the letters and executions, it is hard st tantum temfpus ;) as also the bonds, or-
other grounds and warrants thereof.”

1681,  February 26.—In Stroian Rebertson’s service for making up his titles
~against the Marquis of Athol, he having served himself general heir to one of his
 predecessars who lived 250 years ago ; and this day being to be served heir in spe-

cial, the Lords, at Athol’s desire, appointed three of their number to be assessors
to the macers, (poor men would not get this allowance,) and the service was con-
tinued till the Lords should resolve these three points: 1lmo, If in the days of
King James IL a charter be a sufficient document whereon Strouan may be served
heir to that man to whom the charter is granted, though there be no sasine upon
it, sasines at that time not being necessarily required, and which, by the 27th act
James II1. Parl. 1469, are called 2 new invention ; and Craig, p. 143*“,says, charta
_sola ‘olim sufficiebat..  See Dury, 24th June, 1625, Town -of Stirling, No. 18. p. -
- 6621, woce IMPROBATION, 2do, If he could i in his service pass by His father and
“others who were infeft, and serve himself heir to his grandfather’s grandfather ]

* Edition 1655.
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