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he will, no doubt, also insist for a sight of the charter. It was found, notwith-
standing, That this general reference was not sufficient against creditors or sin-

gular successors. :
: Fol. Dic. v. 2. p. 0.

v \

| 1737, Fuly 26; CREDITORS of SMITH qg'ain;t HisBkomﬁRS and SiSTERS. -

-

A FaTHER having disponed his estate to his eldest son, with the burden of

certain sums to his younger children, which did not enter the precept of sasine -

nor the sasine-itself upon the precept, otherwise than by a general reference ;

the same notwithstanding was found effectual against the son’s real creditors:

seeing the burden was fully engrossed in the disposition, which. was the warrant
~ of the sasine ; for, though a general reference in -an infeftment is not good
against a singular successor, yet a charter is a part of the infeftment as much
“as a'sasine ; and a disposition, when it is the immediate warrant of the sasine,
stands in place of a charter, and is considered as part of the mfeftment See

No. 68 p 10246. See APPENDIX. -
: - Fol: Dic. . 2. p. 71

SECT. IX.
" Rental Rights.—Tacks. |

1752, February 29. Ker against WaucH.

Ker of Moristoun bemg propuetor of the lands of L1ghterwood to whxch he

derived right by progrbss from the Lord Borthwick, pursued a removing a- .-

gainst James Waugh, from a farm of the said lands possessed by him upon a

tack from the late Moristoun in 1721, :

The defence was, That the defender’s predecessor in ‘1592, obtained from
the Lord Borthwick a rental-right’of the husband-land, from which the defen.
der his heir was now sought to be removed, -and whereby he was declared to be
kindly tenant for ever. That when in 1721 the defender came to take a tack
of some;lands’ adjacent thereto, the husband:land contained in the’ I‘Cﬂtal-rlght

was per incuriam thrown in, but by which he could not be understood to have .

fenounced thé réntal-right ; and though there was some dlﬁ‘erence of the rent
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in the tack, from what it had been in the rental, that was only occasioned by
converting the grain payable by the rental into money. ,

When this case came before the Lords by a petition for the defender, against
an intetlocutor of the Ordinary upon specialities, the Lorps took it up singly
upon the general point, How far the rental-right was good again:t a singualar
successor ? Aud they were of opiniom, that it was-not. Rentals dider in this
from tacks, that tacks are null, if they have not an ish, whereas rentals may be
granted to endure for ever, but are nevertheless only effectual against the
granter and his heirs ; and on account of that difference, it is, that the statute
17th Parl. 1449, declaring tacks to be effectual against singular successors, does
not extend to rentals, which would have been a great incumbrance on the
transmission of property. Fide Sir George M‘Kenzie on the statute.

Tue Lorps “ Decerned in the removing.” '

How far even tacks would be effectual against singular successors, when
granted for an unusual number of years has been questioned ; and this very
Session there was an occasion given, at least for understanding the mind of the
Court upon it, which was this: The estate of Jordanhill was purchased at a ju-
dicial sale by Alexander Houstoun, merchant in Glasgow, who, having discov-
ered after the sale, that a small bit of ground, consisting of little more than an
acre, was not the property of Jordanhill, that his right to it was no other than
a tack from the first Viscount of Garnock for 400 years; he set forth the case
in a petition to the Lorps, and that he was willing to retain the subject, if it
should be found an effectual tack, upon his being allowed a proper deduction
for the difference between a tack and a right of property, or if not, to give it

- up upon being allowed a defalcation of the value from the price ; and craved

that the Lorps might afford him such remedy as to them should seém meet.
The case was stated by Lord Kames, probationer, as part of his trial, who
gave it as his opinion, that a tack of such endurance was not effectual against
singular successors, but that it was good against the heirs of the granter. And
though there was no occasion to give judgement upon that point, of its not be-
ing effectual against singular successors, the Lorps appeared to approve of that
opinion, bat only found, agreeable‘ to the reporter’s opinion, that it was effec-
tual against Garnock the heir of* the granter ; and remitted to an Ordinary to
hear parties-on what deduction might be insisted for, as it was not a right of
property. o
Fol. Dic. v. 4. p. 71.  Kilkerran, (PersoNaL and Rear.) No 9. p. 394.

*. % Lord Kames reports this case :

Ix the 1592, Lord Borthwick granted a rental-right of a husband-land in Li-
gertwood, in favours of James Waugh and his spouse, and the heirs of the mar-
riage ; which failing, to the husband’s heirs whatsomever; and his Lordship
binds himself and his heirs, to warrant them and their foresaids for ever, as
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kindly tenants of the said husband-land, they paying of rent, six bolls bear, two -

bolls family-meal, &c, with 40 merks at the entry of every heir.-

In a removing of the heir of the said James Waugh by Ker of Moristoun,
purchaser of the lands of Ligertwood, which was brought before the Court of
Session by advocation ; the” Lorps found that a ,perpet'\'lal rental is not good
against a purchaser, more than a perpetual tack. :

Sel. Dec..No 8. p. 171.

V K
1‘7"80. February 29. . - ‘Gozu;)or{ agaimt MiLNE.

IsareL GorDON possessing the estate of Edmtore as heiress apparent to her
brother, disponed the lands to Dr Gordon reserving her own liferent. Dr Gor-
don used inhiBition to prevent her doing any deed to affect the lands to his
pI'Q]UdlCC Posterior to this diligence, she let a nineteen years lease, and died
before its expiration. In a reduction of this lease, urged for the tacksman, That
‘when it was granted, the dispositien in the pursuer’s favour was merely a latent

deed, he not having been infeft. tlll long after. Mrs Gordon, on the contrary, -

being an apparent heir three years in passession, the defender’s possession, ac-
quired from her bona fide, must be valid : The inhibition, though it might af-
fect all rights that touched the property of the lands, could not affect those that
touched merely the possession. Tug Lorps, without seeming to lay any weight
on the effect.of the inhibition, were of opinion, that the defender, who had de-
rived his rxght from a person not infeft, was-not entitled to compete. w1th a sifi«
guIar successer who was, infeft ; and they decerned in the reduction.

- ol ch . 4. p. 70.

* ¥ Thls case is 1 \To 65. p. 7008. voce INHIBITION
1794 _Deeember 10. James WAD_.DEL aga‘z’r{{t Joun Browx.

- Davip MACQUATER, in 1 79!, by a missive, granted to John Brown, a lease
of a dwelling~house and workshop in Glasgow for 17 years. . "Brown immediate-
. ly entered into possession. '

An 1792, Macquater sold these sub_]ccts to james_Waddell who, in 1793,
brought an action of removing against Brown, in which. he stated, that he had
not:been informed of the eXistence of thc 1ease at the time of the purchase and

in point of-law. . |

Pleaded: A lease is at common law a mere persona] right ; Bankion, b. 2.
tit g. § 1.- The statute 1449. c. 17. has indeed made leases of * lands” effec-
tual against singular successor, but neither the letter nor the spirit of that sta«
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