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SMITH and Others against HENDERSON.

A TENANT being obliged, by his contract of marriage, to lay out 3 70amerki
on land, and to take the rights to himself and wife in liferent, and children of
the marriage in fee; the LORDS found he was not obliged to ruin himself by im-
plementing this obligation, which could not be done without selling the stock-
ing of his farm.

Fol. Dic. v. 4. P. 190. D. Falconer. Kilkerran.

* This case is No 17. p. 6563. voce IMPLIED OBLIGATION.

JAMES STRANG against MATTHEW STRANG.

JAMES STRANG, portioner of Meikle Earnock, being bound by his contract of
marriage to provide his said lands, and all others he should acquire, to the heirs

power to sell, gift, and dispone, the estate, and to contract debts, providing
that his son should be bound to pay all his debts, and provisions granted, or to
be granted, to his younger children, particularly a bond of 6o,ooo merks Scots,
granted to two daughters of his second marriage, and all provisions he should
grant to his present, or any future wife, particularly an annuity of 1200 merks,
and the liferent of the house, gardens, and inclosures, said to be worth oo
merks, prohibiting the heirs of tailzie to contract debt, or alienate, and laying
him under the burden of redeeming adjudications led on the tailzier's debts and
children's provisions, two years before expiration of the legal, prohibiting him
to grant a jointure exceeding L. 20 Sterling to his present wife, nor provisions
to his younger children, exceeding two years free rent of the estate, obliging
him to possess the estate by that, and no other title; with power to sell as
much as would answer the burdens laid thereon by the tailzier, at 20 years pur-
chase.

William Ker raised a reduction of this tailzie, in which he was opposed by-
his own children, the heirs substitutes.

Decisions cited for the pursuer, 17th February 1727, Gentles against Mit-
chell, and two cases relating to the estates of Bachilton and Achlyne.-See Ar-
RE.NDix.-See N 9 I12. p. 12984.

THE LORDS found,, that the tailzie under reduction did contain provisions and
clauses irrational and inconsistent with, and contrary to the faith of the mar-.
riage-contract,, and reduced the said tailzie.
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and bairns ot the marriage, tailzied the same to his heirs-male, with other sub,
stitutions.

James Strang, the tailzier's eldest surviving son, insisted in a reduction of the
tailzie, as in defraud of the obligation in the contract of marriage, and highly
irrational, in as far as his father became bound to give his estate to heirs what-
soever, and had only given it to him and his heirs-male; and had, by substitu-
tion, preferred his own daughter to the daughter of his son; he had prohibited
the heirs to contract debt; and had not allowed them to provide wife or child-
ren; and obliged, them to use the name of Strang, and design themselves por-
tioners of Meikle Earnock; and yet he had not prohibited them to sell the
estate: An heir is laid under an irritancy if he shall marry a woman by whom
he has had a natural child; which is no irritancy upon an heiress: This estate
extends only to L. 537 Scots yearly, burdened withL. 8ooo of debt.

Answered; That the estate was provided to the heirs and bairns of the mar-
riage, which was to be understood equally amongst them; so that the eldest
son having got the whole by the tailzie, could not quarrel it : A father obliged
to give his estate to his eldest son, is not disabled from giving it him under a
tailzie; nor is the proprietor of a small estate disabled from tailieing it, more
than if it were a large one; where there was so much debt, it was reasonable to
prohibit from contracting more; and, at the same time, to allow the heir to sell
in case of necessity.

Replied; A provision of a land estate, to the heirs and bairns of a marriage,
gives the right to the heir.

TaE LoRiq sustained the reasons of reduction.

Act. R. Craigie & Boswell. Alt. Millar. Clerk, 14ingle.

Fol. Dic. v. 4. p. 189, D. Falconer, v. 2. No 224. p. 269.

Sir JoHN DOUGLAS against DOUGLAS.

SIR WILLIAM DOUGLAS of Kelhead being obliged, by his contract of marriage,
to secure his estate in favour of himself, and the heirs-male to be procreated
thereof; which failing, the heirs-male to be procreated of any other subsequent
marriage; which failing, the eldest heir-female of that marriage, without divi-
sion; which failing, the eldest heir-female of any subsequent marriage, without
division ; which failing, his heirs and assignees whatsoever; disponed the same,
by an entail, to himself in liferent, and to John Douglas, his eldest son, and
the heirs-male of his body, in fee; which failing, with other substitutions, and
under conditions, as after-mentioned.

Sir John Douglas, the institute, raised a redu-tion of this tailzie, as in defraud
of the obligation in his father's contract of marriage, whereby he was boundto
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