Sxer. 1. BONA FIDE CONSUMPTION. 1719

1951, Fuly3.  CHristiax Bze against Mr Tuomas Ric.

Tig Earl of Loudon, as in fight of the abbot of Mél’r‘(r)'fs, granted to Cuning-
ham of Efiterkin, a charter 1671, of the lands of Loclilie arid others, una cum
décinis garbalibus cum ifsdét inclusty ; the vaffal paying a feparate feu-diity pro
decinis garbalibus of part of the lands, and relieving the (nperior of the local-
led ftipend to the minifter ¢f Mauchline ; and for ihg teinds of anothér pait,
paying a feu-duty, and relieving litn de annualibus régiis; ét albis firmis ejusdem
- debitis, secundum proportionem valuationis ejusder. This wds not an original
charter. ’ o

Enterkine difponed thefe lands 1718, to Mr Thotas Rig advocaté ; whom
Chriftian Rig, reli® of Mr Thomas Lindfay, minifter of Dalgain or Sorn, with-
in which parifh the lands li€, a¢ difponee from hér hu{band, vpur‘fué’d for the
whole fipends, from his purchdfe, to Mr Lindfay’s death in 1738. _

The defence was bona fide pofleflion and confumption; the lands being held

cum decimis inclusis ; for fo was found, 1gth July 1669, Pouglas againft Wed-
derburn, No 29\_" p. 1750. ; 25th June 173 I,KSt‘irling againft the Feuars of Denny,
No 1. p. 1917. , .
" Pleaded for the purfuer, The deciﬁons were betwixt titular and heritor,
which does not apply to the cale of a minifter: The rights of titular and heritor
are exclufive of each other ; but an heritor’s right to teinds does not éxclude a
minifter’s ftipend. The defender’s right could give no dona fides; ds 1t is not a
charter from a churchman, of lands with the teinds included, which had never
been formerly feparated, but both poflefled by_the bgneﬁci\éry; fpr it is only
fuch teinds that are not affeftable by flipend :  Here the titulat, whether ha-
ving right to the lands, and otiginally feuing them out, or cotgﬁ'rmin‘g a f@fﬁe’f
feu of the abbot, has added a grant of the téinds; ‘Which, howeyeff, fill make L)
feparate fubjec, as by the charter produced fhere is a f{eparate f‘é’dd.ehd:(j fqt
flock and teind ; and the vaffal is burdened with ftipend to the minifter of
Mauchline, and with the King’s annuity. Fhe Iands lay originally in the parifh
of Mauchline; and the titular who was burdened with the wholé ftipénd, when
he difponed thefe teinds, laid part of it upon tHem : Ajftétﬁard's, a%ou‘f L 6-5':01,
the riew parifh of Dalgain was erefted, by d%sjoiﬂiﬁgf}?ﬁré of tih"e. }amis of the; old
parifh, the ftipend whereof was lo¢alled on the-he;iféi‘s, and did not f21l to en-
tér their charters. ‘ L

Mt Rig could be in no bona fides, in refpect Mr Lindfay ghaﬁrged Entérkine
the former heritot, in 1695, on @ horning, proccedmg on another in“ ¥688, otr thé
decreét of eredtion ; and Enterking, in 1702, ratfed & (Ie‘;*laratOr of im*nﬁuﬁ_iff
from: ﬁtipér‘r&, or teind-duty, and obtained decreet in abfencé'; Whlch Mr Lip-dfay
it 1703 fufgended, and Mr Rig was lawyer for Enter:kixjuei 5 b‘u’t th"e' fufpe_ri'ﬁfop
was niever difcuffed: However, Mr Rig accepted his difpofition fo' the teinds
witls warrandice from fact and deed.
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Pleaded for the defender, His lands are held by charter and fafine cum decimis
inclusis ; which at leaft is a good title of dona fides : Nor is there any thing in
his rights inconfiftent with this claim ; he is burdened with ftipend to the minifter
of Mauchline, that is to fay, the tlu.ular, when he granted the feu, made this a
part of the reddendo; and that it was the fame thing to the vaffal, whether
he paid it to his fuperior, or an aflignee ; but there is no ftipend impofed on him
to his own minifter, which was the natural burden upon his teinds, if they were
liable in any. Mr Rig cannot be fuppofed to have remembered the procedure
betwixt Mr Lindfay and Enterkine, or if he did, it would have ferved rather to
perfuale him the lands were free, as there was a decreet of that import ; and
Mr Lindfay neither difcuffed the fufpenfion, nor a redu@ion which he raifed
thereof.

Tue Lorbps, sth February, fuftained the defence of bona JSide pofleflion, found-
ed on the charter cum decimis inclusis: And, on bill and anfwers, they repelled
the defence. See PersonaL OBJECTION. ~

A&. Boswel & F. Grant. Alt. Ar. Hamilton. Clerk, Forbes.
Fol. Dic. v. 3. p. 97. D. Falconer, ». 2. No 117. p. 260.

1752. November 24.
Carraiy HamietoN Brair of Blair, against LavreNce Scort of Bavilaw, and

his Curator ad litem.

Tue lands and eftate of Kerfland, with the teinds, parfonage, and viccarage
thereof, were brought to a judicial fale before the Lords, at the inftance of a
creditor upon the eftate, by an adjudication which adjudged both lands and
teinds ; and William Blair of that ilk was called as a defender in the procefs.
and in the year 1738, William Scott of Bavilaw became purchafer of the land;
and teinds, as expofed to fale before their Lordihips.

Captain Hamilton Blair of Blair, as patron and titular of the teinds of the
parifh of Dalry, within which the lands of Kerfland lie, brought an a&ion a-
gainft Laurence Scott, fon and heir of William Scott, the purchafer of Kerfland,
for payment of the bygone teinds of thefe lands ﬁnce the time of the purchafe.
Sundry objetions were moved to the purchafer’s title ; which being over-ruled :

It was pleaded for the defender, That the title under which the fale proceeded,
contained the teinds, parfonage, and vicarage, of the whole lands ; and the de.
creet of fule adjudges and difpones to the purchafer the lands, with the teinds,
parfonage and viccarage ; and therefore, had he continued to poflefs the teinds
under this title for 40 years, he would have acquired an abfolute right to the teinds
by pofitive prefcription: And as the defender has poflefled the teinds for twelve
years before the date of this ation, he is entitled to plead that he is a dona Jfide
poflefior, and ihat they are frutus bona fide percepti et consumpti, more efpe-



