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C10M A FlbE CO141nIPTION.

CaIiiiN TheG against 1Ma THOMAS RIi.

THlE Earl of Loudon, as ii fight of the abbot of Mlmfs, gtanted to Cuting-
hatn of Enterkin, a charter 1671, of the lands of Lachli and others, una cum
decinisgfarbalibus tum lisdehA incluss; the vaffal payihg a fbpdrate feu-dtity pro
decimhisgarbalibus df part of the lands, and elitiri g th6 lperior of the local-

led flipend to the miniffer of Miuchline; and for the teinds of another part,
paying a feu-duty, and relieving himi de annualibus reiis, et albisfYa1s ejuadem

debitis, secndzim fr opoetionem 'aluadtiois ejusdery. this was not an original

charter.
Entdrkihe difponed thefe lands 1718, to Mr Thoffias Rig advocate; whoil

Chriftian Rig, reli6a of Mr Thomas Lindfay, minifler of Dalgain or SorM, with-

in which parifh the ladds lie, al difponee frord hit hulband, purfuid for the

whole ftipends, from his purchaie, to Mr Lindfay's death in i 8 .

The defence was bona fide poffeffion and confurription, the ldnds bEing held

cum decimis inclusis; for fo was found, T9 th July 1669, Douglas againft Wed-

derburn, No 29. p. 1750.; 25th June 173It Stirling againfi the Feuars of Denny,

NO I. p. 77.

Pleaded for the purfuer, The decifions were betwixt titular and heritor,
which does not apply to the cafe of a minifter: The rights of titular and heritor

are exclufive of each other; but an heritor's right to teinda does not exclude a

miniffer's flipend. The defender's right could give no bonafides, as it is not a

charter from a churchman, of lands with the teirids included, which had never

been formerly feparated, but both poffeffed by the beneficiary ; for it is only

fuch teinds that are not affedable by fliperid : IHere the titulat, whether ha-

ving right to the lands, and originally f&iing them out, or confkrming a fortiet

feu of the abbot, hs added a grant of the teinds; 4hidh howeVer, 1Hill tnake *

feparate fubje&, as by the Charter produced therke is a feparade ViddehAd fof

flock and teind; and the vaffal is burdeied with flipeiid to the mihifier of

Mauchline, and with the King's annuity. The linds lat originally in the' parifk

of Manchline; and the titular who was burdened With the whok flipend, when

he difponed thefe teinds, laid part of it upon theim : Afterwards, about 65d,
the niew patith of Dalgain was eredled, by disjoinitng pdri of the lanids of the old

parifh, the flipend whereof was localled on the heritos, and did not fidl to en-

tir their charters.
Mr Rig could be in no bond fide.0, in refpedt Mr Lindlay clirged Eaterkine

the former heritot, in 1695, on a horninig, proceeding on another irr 168t, or tb6

decrett of ereakfion; and Enterkiiit, in 1702, raifed a declarator of inmiutify

from ffipdnd, or teind-daty, and obtainid decreet in abfen&; whicl Mr Lirrdfya

in r703 fuflended, and Mr Rig was lawyer for Enterkine; blit the fufp6ifioh

was deer difcuffed': Howdver, Mr Rig accepted his difpofiion io the tein'd

oith: wnVandice from fa# and deed.
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Pleaded for the defender, His lands are held by charter and fafine cum decimisr
inclusis; which at leaft is a good title of bona fides : Nor is there any thing in
his rights inconfiftent with this claim; he is burdened with flipend to the miniffer
of Mauchline, that is to fay, the titular, when he granted the feu, made this a
part of the reddendo; and that it was the fame thing to the vaffal, whether
he paid it to his fuperior, or an affignee; but there is no flipend impofed on him
to his own minifter, which was the natural burden upon his teinds, if they were
liable in any. Mr Rig cannot be fuppofed to have remembered the procedure
betwixt Mr Lindfay and Enterkine, or if he did, it would have ferved rather to
perfuatle him the lands were free, as there was a decreet of that import; and
Mr Lindfay neither difcuffed the fufpenfion, nor a redudion which he raifed
thereof.

THE LORDS, 5th February, futlained the defence of bonafide poffieflion, found-
ed on the charter cum decimis inclusis: And, on bill and anfwers, they repelled
the defence. See PERSONAL OBJECTION.

A. Boswel j. Grant. Alt. Ar. Hamilton. Clerk, Forks.

Fol. Dic. v. 3-P- 97. D. Falconer, v. 2. NO I 17.P. 26o.

1752. November 24.
CAPTAIN HAMILTON BLAIR of Blair, against LAURENCE SCOTT of Bavilaw, and

his Curator ad litem.

THE lands and eftate of Kerfland, with the teinds, parfonage, and viccarage
thereof, were brought to a judicial fale before the Lords, at the inflance of a
creditor. upon the eftate, by tn adjudication which adjudged both lands and
teinds; and William Blair of that ilk was called as a defender in the procefs.
and in the year 1738, William Scott of Bavilaw became purchafer of the lands
and teinds, as expofed to fale before their Lordfhips.

Captain Hamilton Blair of Blair, as patron and titular of the teinds of the
parifli of Dalry, within which the lands of Kerfland lie, brought an adion a-
gainft Laurence Scott, fon and heir of William Scott, the purchafer of Kerfland,
for payment of the bygone teinds of thefe lands fince the time of the purchafe.
Sundry objedions were moved to the purchafer's title ; which being over-ruled:

It was pleaded for.the defender, That the title under which the fale proceeded,
contained the teinds, parfonage, and vicarage, of the whole lands; and the de-
creet of fale adjudges and difpones to the purchafer the lands, with the teinds,
parfonage and viccarage; and therefore, had he continued to poffefs the teinds
under this title for 40 years, he would have acquired an abfolute right to the teinds
by pofitive prefcription: And as the defender has poffeffed the teinds for twelve
years before the date of this adion, he is entitled to plead that he is a bonafide
poffefibr, and that they are fruaus bona fide percepti et consumpti, more efpe.
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