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A debtor was
incarcerated,
and after-
wards libe-
rated by con-
{ent of the
creditor, to
whom he
granted an
heritable
bond of cor-
roboration.
After libera-
tion, he con-
tinued to car-
ry on bufi-
nefs in bis
fhop as be-
fore, but the
bond re-
suced,
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only redueed to the effect of bringing in the injured creditors equally with
the favoured ones. The cafe was lately determined, in the competition of Beat’s
Creditors, No 174. p. I0gs. where it was alfo found, that no alternatives could
fupply the requifites in the ftatute 1696, fo as to make a deed reducible in
virtue thereof, The refervations were trifles, to wit, feven fhillings Scots, to be
paid quarterly by each member for their poor, and the upfets of new members, of
whom, fince the breaking out of the infolvency to 4th February 17435, the time of
drawing the information, there had been but one. Neverthelefs, though mention
was made, in the preamble, of the creditors propofitions, thefe articles were not
referved in the difpofition ; nor was it made a condition of any creditor’s having
the benefit of it, that he fhould renounce them ; but whoever pleafed was at full
liberty to affect them, notwithftanding the doing {o would foon put an end to the
Incorporation altogether, as there would never be another member.

Observed on the Bench, It did not import that there was no refervation in the
difpofition ; for the deacons and other difponers could only make it, in terms of
the act of corporation their warrant ; that if this had been a deed by a fingle per-
fon, the granting it under thefe exceptions would have made it reducible ; for a
man muit ftruggle through life, and fubfift while the courle of nature lafts, and
in that time may acquire ; but it was neceflary to make the refervations in the
cafe of an Incorporation, which otherwife would have been {peedily difolved.

Tue Lorps preferred the difponee.  See SocIETy.

A&, Geddes. Al V. Grant. " Clerk, Kirkpatrick.

D. Falconer, v. 1. p. 239.

Y730. Nowember 9. and 22.
" The EarL of HoreTOoN against NisseT of Dirleton, and Innes.

Jawmzs JomvsTon, merchant in Edinburgh, being debtor to William Nifbet of
Dirleton, was incarcerate at his inftance, 16th Auguft 1746; but being liberate
by his confent, he, 21t Auguft, granted an heritable bond of corroboration of
the debt. :

The Earl of Hopeton, another creditor, infifted in a reduction of this bond, as
granted in {ecurity to one creditor in preference to others, by a notour bankrupt,
in terms of the a@ 1696, after he was infolvent, under diligence, and in prifon ;
and proved his infolvency.

Pleaded for the defender, The defign of diligence is to compel payment or fe-
curity ; and if the obtaining this fecurity has been the effect of his diligence, it
would be a firange interpretation of the alt of Parliament to render it null:
When a perfon has been incarcerate, and craved to come out on the a& of grace,
it has been found, when only one creditor appeared, that the difpofition ought to
be him: And fufpenfions alfo have been palt on aflignations in fecurity ; and

‘both thefe rights would have been reducible by what is here pleaded, if the per-

fon had proved infolvent, and other creditors appeared.
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2dly, In this cafe the three requifites do not concur: He was at the date, by
fuppofal, infolvent; and under diligence, as the caption was not difcharged ; but
not in prifon; and fo was found in the cafe of the Lady Rachan, No 173.
p- 1092. who was imprifoned, but the debt and diligence difcharged, and fhe let
out ; after which fhe diffioned a houfe, with this provifion, that the purchafer
thould retain part of the price for a debt due to him ; the Lorps found the tran{-
adion fell not under, the a& 16g6. ~ And if deeds granted after having been in
circumftances of bankruptcy, though the requifites did not continue, were an-
nulled ; then if a perfon infolvent recovered, and continued opulent far years, his.
bankruptcy happening afterwards, would annul all his deeds in the mean time.

~ 3dly, The debtor on his coming out of prifon continued to. keep fhop ; it was
not till February that he called a. meeting of his creditors ; no bond of his was
regifired till Auguft ; he in September difponed his effefts to a truftee, who did
not think it neceffary to take: pofleffion till fome time in r748 ; fo that he was for
far from being bankrupt, or foro. cedens, that no body fufpected him. .

Pleaded for the purfuer, ' The bond is null by the exprefs words of the fiatute,
which enatls, That deeds done by a bankrupt, preferring one creditor, within
6o days before, or at any time after his being fo, by infolvency, diligence, or
imprifonment, are void. It is not neceffary that he be in prifon at the time, it is
fufficient if he fhall be fo within 60 days after ; or has been before; provided
he be infolvent at the date of the deed ; for if he then be folvent, there cannot
be a bankruptcy ; and for that reafon, the deeds of a debtor recovering, though
he afterwards relapfe, will not be reduced. The cafe of the Lady Rachan is dif-
ferent ; for there the debt and diligence were taken away by difcharge ; and be-
fides, the preference given was for a debt not her.own, which the Lords found
felt not under the a&. This debtor, though he kept thop, continued infolvent.

Fuz Lorps, r1th July, repelled the reafon.of redu@ion; but on bill and anfwers,
gth November, Found the bond reducible; and.this day refufed a bill and adhered.

A R. Craigie: Alr. K. Home.. Clexky Pringle.
' . D. Falconer, v. 2. p. 196.
* ¥ Lord: Kames reports the fame cafe:

Innss, after the utmmﬁ diligence by horning and caption, obtained from James
Johnfton his debtor an. heritable bond of cerroboration, 17th July 1746. - Upon
the 16th Auguft following, James Johmfton was incarcerate at the inftance of
Nifbet of Dirleton’s fattar *, with whonr the bond was trufted to receive payment.
The firft notice Dirleton had of his debtor’s imprifonment, was by a letter from
the late Provoft Coutts, bearing, that he himfelf was: creditor to Johnfton in a
confiderable fum ; that he was in no pain for his debt, as he knew Johnfton to
bewn in good circumitances, and therefore begging that Dirleton would fet him
at hiberty. Dirleton made no difficulty to comply with his requeft, blaming, at

- the {ame time, his fattor for his rigorous dealing. Accordingly, upon the 21t
of Auguft 1746, Jehnfion was fet at liberty ; and, of that date, granted to Dirle.

ton an heritable bend of coxrobomtmn, ‘which he had offeréd to the facter before
his imprifonment,

* It feems to be omitted, in this narrative, that Johnfton grqnted to Nifbet another bond,
different from that to Innes.
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- This imprifonment muft have given the alaim to the othér credifors, had they

entertained any fufpicion of their "debtor’s ‘folvency ; bt they entertairied .no
more doubt of  his {olvency than Provoft Coutts did. After this thort interrup-
tion, he retuined to his thop, and followed out his bufinefs as ufual, for fix months 3
during which period, he acted in every refpect as a man of credit, carrying on
his fhop bufinéfs to as great an extent as ever ; and, during this period, there was
not the fmallet dttack upen him, an inbibition excepted, ufed by a Glafgow
company to whom he was indebted L. 74 Sterling. He himfelf firft declared his
infolvency, by calling a meeting of -his ereditors in January or February 1747,

laying a {cheme befox'e them, 'in which his debts were Rtated at L. J”OO,_‘and his

faleable funds at L..1100,. without mcludm;‘, his. houfhold furniture: Even after
this meéting, James Johnfton was' léft in the.management of his own affairs tiil
September 1747, that he difponed his teal and perfonal eflate!to: Géorge Bofwell,
writer in. Edinburgh, for behoof of his. creditors ; - whio, in #pring 1748, affumed
the management by placing a faftor. At lafi, in the beginning of the: 17409,

James Johnfton’s other creditors, finding a. confiderable: ﬂlortcommg, brought a
procefs of reduction, cn. the act 1696, agamft Innes’and Dirleton! in order to cut
down their preference. . The libel was, ¢ That James Johuften, who would be
¢ found infolvent, ought to be held; and repute a nototr bankrupt from the time
¢ of his {atd imprifonment ;, and thereforc -that: the two: heritable bonds granted
* by him, the one within threefcore days of his hankruptcy, and the other after
¢ it, ought to be reduced.” . The Court firft afloilzied from the reduction; but
they altered this interlocutor upon 2 review,, and tound the two bonds reduc1LIe~
upon the aét 1696 . :

The defenders, in a. reclalmmg petition, fet out w1th an analyﬁs of the ﬂatute
and first, a dyvor or bankrupt is a man who gives over his bufinefs for want of"
credit or ftock, qui cessit foro ; confequently a manwho has credit, and carries on.
bufinefs, cannot be a dyvor or bankrupt. . But betwixt thefe extremes there be.
ing feveral circumftances, to make it doubtful whether a man be a bankrupt or
not, fuch as lurking, forcibly defending, &c. it was partly the view of this fta-
tute to remove thefe doubts, and to afcertain.the precife intermediate circum-
ftances, that fhould give a man the character of a dyvor or bankrupt. Another
view was to exténd the remedy againft fraudulent or partial alienations. By the
law, as it formerly ftood, fuch deeds could pnly be cut down: that were granted

‘after actual bankruptcy. The ftatute 1621 preverted partial preferences: after

diligence commenced : But this not being a perfect remedy, becaufe debtors,.
finding themfelves in a declining condition, do often.lay hold of that opportuni-
ty to.make up matters-with theii favourite creditors, the flatute 1696 extended
the remedy agamﬁ all deeds granted 60 days before actual bankruptcy. Thet@
are clearly the views of the {tatute ; and itis framed.to:anfwer thefe views. Af..
ter afcertaining thofe circumftances which fhould infer notour bankruptcy, and.
which before were doubtful, it goes on to enact, That, after a 'man is a notour.
bankrupt, every deed done during his notour bankmptcy, and 60 days before,
fhall be void and null, But to cut down fuch deeds, .the mean muft have. the,
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chara@er of bankrupt, without interruption or difcontinuance down to the procefs ;
the words of. #he ftatute holding and reputing the defender to'be a notour bank-
rupt, ¢ from the time of his forefaid imprifonment, retiring, flying, &c.’ plainly
import a commencement of the prefent bankruptcy, which, from the very idea of
commencing or beginning, muft infer a continuance" it the fame ftate ¢ and the
fame is implied in the fubfequent words, ¢ declaring all and whatfoever voluntary
‘ dlfpoﬁtlons., &c. made by the forefaid-dyvot or bankrupt;: either at:his becom-
¢ ing bankfupt, or for 6& days before, in favours of creditors; to be void and null:
And this conftru&ion arifing both from the nature of thething;'and the words
of the ftatute, was found by the:Court to be the juft conftruction, upon a’ hearmg
in prefence, in the cafe of Agnes Hamilton, Lady Rachan, No 143. p. 1092.
The Judges, before the hearing, fettled the point in-difpute,: #1Whether 4'perfon
. being once notour bankrupt;: in terms of :the att 1696;:flill.contimues &: notour
- bankrupt by the conftru@ion of :the.a&, though the debt intlie caption o which
¢ he'was imprifoned be paid, the caption difcharged, and-he fet'at liberfy? or whe-
¢ ‘ther it be neceffary that heicontinue under. dlhgcrm@ ‘s well as continue infol-

« vent? The refult of the hearing was to find, * Thatthe débtand caption being.

¢ difcharged before the tranfaction challenged;: it. fell ot uiider the adt 16596
. And indeed to judge otherwife, would bein effect to:maintain, that, if'-a-than
have onice the misfortune of being a notour bankrupt, no eircumilances can ever
relieve hiin from this charadter ;' a conclufion contraty both te common fenfe and
to the ftatute. A trading man becomes bankrupt in the fenfe of the ftatute ; but,
by the affiftance of - friends, ‘he.compounds with'kLis créditors-at 2o or 15 fhillings
per pound,:and, upon. payment.of the compofition, .obtains a full difcharge front
every one of them. Being thus a free man, he begins tvade again, and perhaps
miskes fome money,. but at. the diftance of 10; 20, or 30.:years, becomes bank-
rupt a fecond-time. - Now,.if it would be {ufficient to{pecify that. this:man was
once bankrupt, without neceflity of {pecifying the contintance of.the bankrupt!
cy down to the date of /th¢. procefs,: the. anquucnce would -be, that every-fiigle
voluntary deed;, granted from the date of the former bankvuptcy;-in fecurity. or
payment to a creditor, muft be declared void and null, not only.at “the inftance
-of prior creditors, but alfo of credltors Whofe debts were- not exxﬁmg at the. date
of the tranfaction. _ :
¢ The Judges. adhered. They conﬁdered thm 28 the common dﬁbtor was ren-
dered bankrupt by incarceration in:tgrms of; the flatute, the few: months in which
he was allowed his liberty,- was po: fich;iptertuption as to mdke :the.. poﬂerxor fur-
xendcr of bis effects be confidered as.a fecond.bankruptcy.” . .
Fol. Dic. v. 3. p. 54 Rem Dec. v. 2. No 118. p 241
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T‘75I Dccemb::r 3 DICKSON agams'z; REP&E;»;}NTATWES of- MITLHELL :

iy conftitate ‘a debtbr ban’krupt “fromhis betakmg‘hxmfelf to the ﬁm&uary,
it xﬁlhotn’eceﬁary that the clerk of the Atbey fhisuld méark hun in the books.
© " Fol: Dic. w3 p. 83+
*_* See the particulars, No 6. p. 5. woce ABBEY of HoLYROODHOUSE.
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Found, ‘that- :
if the debt

in the cap- ¢ * -
tion upén
whieh a-
debtor has °
been impris
foned, be
patd, the capa
tion'difcharg:
ed, and he fet
at liberty 3
fubfequent -
tranfaétions..
cannot be af-
fe€ted by that
diligence.
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