
tgr is not himfelf the drawert, he 4raught may be figned after hig death a tht

right of credit is vefied in his reprefentatives.

Qmrrd, That the draught, being figned before prodtidionf, was fi~lione juris

figned of the date.
THE.LoRDs adhered.

A&. A. Macabuall. Alt. H. Hme. Clerk, Prbi.

D. Falloner, v. 2. No 15 P- 171,

r749. February I4 ANDREW BONNAR against WLLAM GRANT..

PARIeCet HENDERSON, merchant in Ediriburgh, accepted a. draught for the

price of a qTantity of tea, bougt by him, as the property of Johni Kiikby, from

James Chalmers; who ad'hibited no fubfcription as drawer, but indorfed it blank,

and delivered it to John Kirkby, junior; and he having.filled upthe indorfation

itdiorfed it away : And it came, through feyeral indorfers, into the perfoTof Ar

dr&i Bonnair; merchan t in 1Edinburgh, fill blank in the drawer's name.

Andrew Ebnimar proteffed it, and purfued Patrick lenderfon for the price

who fufpinded, and raifed a multiple-poinding on doubfe dtrefs, upon an arreft-

then, fubfequerit to the proteff, ufecT in his hand by Willia Grant, thiercha ut i

Rotterdam, as creditor to John tRirkby, fenior.

A tompetitio enfled; in th courfe whereof; Ptrick lenderfon and Jane
Chalmers were examined, for difcovery which of the Krkhies were proprietors of

the tea; and Patrick Henderfondeponed, it was fold to him aghn J~irkby's,
whom he underilood to be the elder, having formerly dealt with him: And

James Chalmers that he was employed to fell it by the younger, who he knew

bought it, and gave his own acceptance for the price; and he knew nothing of

its being the property of the elder, nor what tranfadions were betwixt them, nor

whether they are partners.
William Grant arreited as creditor to Kirkby junior; and the Lord Ordijiary,

24 th November .1748, '.Having confidered the oaths of James Chaners arid

Patrick Hederfon; asd having likewife confidered the acreftmenrts 00w in pro-,

' cefs, in the hand of Patrick Headerfont, a debtor to Kirkby younger, as well as

* Kikby fenior; preferred William Gract.'

Pkded in, a reclaiming bill: As it now appears, by the oaths in procefs; the

goods were the property of Kirkby,, jun.; the indorfer by progrefs from hitm, who

protefited prior to any arreaftment, muft be preferred; notwithftanding any aheged

nullity in the bill, as wanting a drawer; which was fupplied by Chalmer!'s in'

dorfaiop; for, confidering it as originally a blank, writ, that defet6 might be af.

terwards flpplied by confent of the debtor and creditor; which was done by the

fabficgtion to the indorfatibi, and intimation by the protel,, before a third party

hadainy. concerna;,and, confidering it as a mandate, where there mut be .the.:

No 4.-
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,BILL oF EXCHANGE.

No 42. confent of the nandant, this was, .alfo virtually adhibited by the fubfcription of
the indorfation.

Suppofing the bill null,, there was a debt to John Kirkby, which he might
transfer by ar order on his debtor to pay; he did it before arrellment; and, on
this foundation, the indorfee mult be preferred.

Anrwered: The bill is null, and could not be tranfmitted by indorfation:
Neither does it appear Mr Chalmers was ever intended to have been the drawer;
fo that his indorfation is nothing.

The refpondent affirms the goods to'have been Kirkby's fenior, with whom his
fon, a young man, unforisfamiliate lived, and flifted him in his trade: And, by
threatening to arreft:a cargo, in the fon's poffeffion in the Ifle of Man, for the fa-
ther's debt, the. refpondent got part payment, and draughts for the remainder,
by the fon, which the father accepted; whereupon he is now competing. But
it is not very neceffary to diftinguilh whofe property the goods were; for, it is to
be obferved, that the Kirkbies' true. name is GaTs, which they hanged on retiring
out of England, having failed in. theircircumiTances; and the young man indor-
fed the bill to his father, by the name of John Gafs, who indorfed it for value in
account. The date of the indorfation by Chalmers does not appear; fo that it
mufl be held as immediately before the proteft; and the father, who was then in
the Abbey, could not indorfe it .for value in account, to the prejudice of his
prior creditors: And indeed,. fuppofe neither of the Kirkbies or Gaffes broken, an
indorfee, for value in account, did not become proprietor of the bill, and ought
not to be allowed to compete with creditors.

THE LORDs adhered*.
For the Indorfee, Miller. Arrefter, . Grant. Clerk, Kirdpatrick.

D. Falconer, v. 2. No 57- p. 56.

1750. Yudy. A. against B.

TflE Ordinary on the Bills reported a doubt, ftirred by a writer to the fignet,
Whether he ought to give horning on a bill, which, though it bore the drawer's
name in the body of the bill, had not his fubfcription to it; and the LORDS Were

of opiniQn, ' That he oughtz.not to give horning on it. For though it might be
true, that the bill might be holograph, in which cafe the drawer's name in the
body of the bill was equal to a fubfcription, yet flill it would not juflify the giv-
ing horning; for if it required a proof of holograph, to fupport the bill- that was
reafon enough for not giving horning; as a writer cannot give horning, but on a
writ exfacie valid.

Fol. Dic. V. 3. p. 76. Kilkerran, (BILL'Of EXCHANGE.) No 24. P. 88.

* This is probably the cafe, mentioned by Mr Erfkinc, B. 3. tit. 2. § -28. as obferied by Lord
Tinwald; in which, Mr Erikine fays, it was found; that, if a bill appear in judgment without
the drawer's fubfcription,though it fhould be indorfed by the creditor,'it is null. -Lord Tinwald's
MS. is not in the Advocate's Library.
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