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in which time his effe@s might have been arrefted in Scotland ; the indorfer’s
correfpondent would have paid it for his honour, but was prevented by its not
being protefted ; and fo it was not laid before the commiffioners on the 4th,

when the debts were to be proved before them. It might at beft be a doubt-

ful queftion betwixt the indorfer and drawer, who might be able to qualify da-
mages ; and what Mr Hogg wrote of the bill’s being to be taken up, was on
the fuppofition-of its being duly negotiated.

TrE Lorps adhered.

A&. ¥. Grabam. Alt. Lackhart.  Clerk, Fustice.
D. Falconer, v. 1. No 160. p. 352.

1748.  Fune 17. 9 29. CRUICKSHAN‘Ks‘agaimt MrrcHEL.

ArLexanper MrTcuEL, merchant in Aberdeen, drew a bill on Thomas Mori~
fon at London, for L. 1oo Sterling, payable to Charles Cruickfhanks 40 days
after date, which was duly accepted ; but Morifon having failed to make pay-
ment, the bill was protefted for not paymcnt on the day after the third day of
grace.

In the action for recourfe, Mitchel’s defence being, That, the bill was not duly.
negotiated, not having been protefted for not payment within the days of grace ;
and 2dly, That the difhonour of the bill was not notified till the fourth po{t there-
after + The Ordinary remitted to four of the moft noted dealers in bills in Edin.
burgh, to give their opinion ; who agreed, That the bill ought to have been pro-
tefted upon the laft of the three days of grace; and that intimation. of the dxf.
honour ought to have been given by the third poft at fartheff. S

The Ordinary, notwithftanding, reported the cafe, and the' Lorps. bemg much:
divided, recommended to Sir John Bernard, knight, and Bcnlamm Longate of"
London, to report what the cuftom of Londorr was, with refpe@ to the time of
protefting, for not payment, bills drawn in Scotland upon London, and which, the
recommendation bore to be, in Scotland, reputed forelgn bills.

But thefe gentlemen declining to give their opinien, the Lorps, upon advifing
the debate, on the r7th June 1748, found, That ¢ bills ought to be protefted
¢ for not payment within the days of grace, and therefore found no recourfe.”
But, upon a petition for Charles Cruickfbanks, they, on the 29th allowed a
proof te either party, of the prattice of London.

. Whether the dithonour was notified by the third or by the fourth poft, depend-
ed on the other queftion, Whether the proteft fell to have been taken on the
third day of grace, er if it was fufficient that it was taken on the firft day after
expiry of the three days of grace? for, according to the courfe of the poft, if
the proteft muft have been taken on the third day of grace, then the notification
of the difhonour was no fooner made than by the fourth poft ; whereas, if it was
fufficient to proteft after expiry of the third day of grace, the notification was
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‘made by the third poft.  And,-as all fdemet o agrec; that @ notification later
than the third poft could not be fuftained; all' thaty the- Lords-warited- té have
proof upon,  was, the pradtice as to the time of protefting. ~ - i '

The pleading on this point; for the purfuer; was plaufitile, That m all cafcsa‘ '

vihiere: ohligationis are coriceived preftable at a day certain; the day is confidered
to:bé adjected in: favour of sthe-debtor, who would otlierwile be: obligéd to per-
form inftaritly ; and, -as he fatisfies his engagement; ‘if e’ perform on any pdrt of
that day, fo nodiligénce can be ufed againft him till it expire 3 L 42. de Verb.
Oblig. ; and if this is Jaw, with refpect to ordinary obligations, much more ought
it: to be fo.in the cafe of the bill-contra®, which. is regulated by equity. But;
~ as thie Court confidered the matter to depend Adlely uponithe practice of mer-
chants,. anid efpecially;upon:the practice of the! place: where the bill was payable;
and to be negotiated, they allowed to either party a proof of the pradtice of Lon-
don:as above.. UL T S
L0 e sud
Fuly 7. 1
29th June 1748 ;.and the, Lorbs hav;
allowed td*élitler party,. by ‘wiiich it appeared to e theJiétice of ‘merchants to
proteft:- w‘rtHf'iﬁ thé-days-of - grﬁéé%”"f"{

¢ been:protefted till the: day.after the days of grace ‘were elapfed.”

R » 7 \ .

- ‘Where paymerit i deferred tilla-day, démand is net’cotpetent till theday

©elaple: But:the days of grade are-not adilatio jebatiohis, for- the: bill is attually

dueat the:day of payment; andiadcordingly adniglsent.is due fromiithat: dax ;.

the dtawer may counterfiand:the bill-at any titne before the day of payment, but

not/afeer ; if it ‘were. difatio solutionis; a-proteft within'.the days -of .grace ‘would :
be.void; which-will- not ‘be- faid. . Tlicy:are days of: favour or.grace, angd the:

merchants cuftom explains how they .are: to-'be ;undeiftood : Nor- is-it of finall

confequende to:the drawer;: that:the. proteft fhould:be within the days: of .grace, .

as it obligés the pofteur to notify one. poft foones; ofi: which much may depend. .

. There is a.decifion- obferved . by Bruce. in.i715, ‘between Claud. Johnfton of -

London, and James Murray.of Leith; No.x32: p+15 56;-fuftaining recourfe; altho’
the; pinteft. was not till: the:day after the  days-of; grace: which fegms to. have

erroneouflycgore upen King William’s fatute ‘in; Ehgland, which..has .nothing -
tor.de, with. forsign bills, unlels, which is mare probable, ;the..obferver - has .com-

.

_mitted.-fome miftake, .~

¢

-

¢ day,after the laft day o

7th Nevember laft, finding, * That the billy not. having peen-protefted till the

¢ the drawer ;' and, agreeably to their former judgment. of the 7th July 1750, .

\

750, The difputebetween:the.Gid partics is fiated supra 17th and’
ing, of this date, advifed . the proof then:
_ Adheréd” to. theif! inftérlocutor of the r7th
CJune® #%; fftaifiing the defenice againft the” recourfé, that. the - bilk had - not.

| San, 293751, “Thig.cale between the faid pasties; fated supra 7th July 1750,
being ftill kept.qpen by, a petition, was thig day finally deteppined ; when the-
Lorps altered; 30 interlocytor which had been given.by,3, thin Beach, upen the.

f. grace, was not fyfficignt to cut. off ‘the recourfe upon .
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“3ailtamed. ¢l defennee,; that: the -bill: ha'd hd:t, been Iiroteﬂied tdl tlm day Sﬁ;‘et
©the daybofigrce were elapled.’” |

Befides what had formerly been fa,id in pomt cf argumenx a cafe Was now
quoted’ from Raymond’s Reports, which was decifive of the pragtice of England,
¢m§éqinamly of thesfwefent.cafe, the bill in queftion being payable in Englani.
It was in'the jeh of King William, before the' Lord:Chicf Jultice *Hols, Tullab
aond Ege-versar Lewis;; where the cuftom of London. merchants, in the cafe of
foreign: bills of! exchange, wis: proved to be, to proteft within the days of grace 3
and.if thelalt of the three is a Sunday, or great holy day, as Chriftmas, on
which moeney ufes not to be paid, to.proteft.on the. fecond ;. and if the porteur
fail fo Yo protefl;. the drawer will not: be; thavgeable ;: for it-is fedkoned kis folly,
thats hefdvd mdt pmtcﬁ) “which, adds?the neporter mas approved ’py Holt Chlef-
Jufkice, a0

Fol. ch V. 3. p. 83. Kzlkermn, (BILLs of EXCHANGE) No 7. 25 iﬁ’ 27
p- 82. 89 E.9° go
s D Falcerner repm'ts the-{ame! ca’fc“ o .

ALE&ANDER Mmsgm,, merchang 1;1 Abexdeep, drew a b111 upon Thomas
Morifon, merchanp in, London, payable to Lharles. Crulkfhanks of Auchmadxes,
which being accepted,, was. pmteﬁed fornot Rayment on the fourth day after it
fell due.

Mr Gru;lqﬂ)anks puri'ued Mr chhel for chourﬁ; i and pleaded That the di-
ligence was fufficient; for -that three days.of, .§race-were- allowed to pay ins;
and, . till the:laft day was elapfed, it could notr, be fa;d «payment had net been
made 5 mor-could; ¢onfequently, a proteft be properly: taken,  Ricard’s Treatife
of Commerce; tit. de Protefis, et de jours.de faveur, p. 135, ;. Englith. Statutes,
ono and romo Gul. IL cap. 17.5 stip-et 4to Amnaauc 9 41. ,;4<th Feb. 171 Sy
]ohnﬁon agdinft Mlurray, Np' 132. p. 1556 N

“Pleaded: fov:tlie defender, Billsought to he pmtcﬁed on the Iaft of bhe days of
grace, Molloy, tit. Bills:of Exchange, § 30.; Saailes, . 17. Rules; 24, sth, 6th,
oth, 1oth ;. Forbes, p. r20. (Edition 1718.)" And ithe:Englith ﬁatutes relate otily
to bills drawn fiom one place in Englandto:another. -

Prar Lorp ORDINARY took the opinion. of mewﬂams here who agreed; that
the'proteft ought to be on the laft of the daysiof’ gracb% arid tlie Lorps recom-
mended to two eminent ‘mercharits iii“London;- toi‘éﬁé&rt ‘the ‘pradtice, whoide-
clined to make any report, as being little acquainted with the-coutfe of ‘bufiriefs
betwixt London and Edinburgh: But aletter from a perfon employed at London
Yore, that there foreign bills behoved  to be' protefted-on ‘the laft day of grace ;
but fome of 'thé merchaitsinclined to think; bills frond Edinburgh wete tbibe
negotla'ted as infand’ ones ;3 and’ hcfeuPon the: if&gbs‘iﬁaﬂeartha‘t‘nm o 'furches
enquiry, * but found, That the bill ‘no‘t ‘hamng “bebiny’ prot'eﬁed at Londbn ﬁll_
the day after the laft day of gtace, t‘heré whs no ﬁmurfeag‘amﬁ the drawer

* The work of Rxcard here meant, feems to be' Le Negoce d’Amﬁerdam, of whxch see p
609. and 6;5.
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~ Onabill and anfiwers, 2 proof was allowed of the cuftom at London, in pro-
tefting bills fropa Sceflpnd ;- Wherhik 46 eams Out ko bejthe cpltom. (o proted
them on the third day ; but fome of the witnefles gave their opinion, that the
prove@ op the fourth sught to' be-fufained, unlefs ‘damagechdd-acerued to-the
drawer by the delay 3 and pthers gave inftances within whpirkuiowledise; of ‘pro-
tefts i the Boutth, wvidieot the mopey hiad yeen recovered. 1V §oaliin et
CPas LoRsS adherédic o o T YT WP T S TR ST ATl S ST
- Anotidrbilt was préfested 5 to:whidk it was ansewisred, The mhatter;was fettled
by two interlocutors: Wherete it was replied;: They were not confecutive; as thé
fecond: was on hewoshatter. T EEERY)
" Tie Lorps, by el intetlucator adheved to firially, Found recoutfe’ wak due.,
See Note undér«Nd.tdgmp.,zsg,‘;s el s Y oo pe D Ll
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- Wisip Scoy dreven Sxew, o, John; Scoom of Whirlawfide, dravar, g3t
Tabruniy 1 745,107 Jr- 0 Starling, mygble, 15th May next, to Thomas Gﬁiefm
at, My, Williem Highmore’s 1o Lagdop.. whighwas indorfed to, Johr Gillelpic.s

y him tp Andrer, Jamislony matchant in, hdhusghs aad. by him jo iand
Tohnlteny By, Whom Ay g protelied for Agt apyment 210 Mgy, and senindorfed,
to Andrew J@W Moy podfin Lopordong priw oy 43 710 300 00 <3 pugin
. Mix Joiglon pucined the Gllefpiss for epaurios whormpds apliwer, that the
bill was not duly negotiated, being only protefted for not payment; wherqas it
qught to have been prefented for acceptance ; and if that was not done, pro--
tefted for the‘failu‘ré’.“i’*‘\‘::) A1 RERETRARNE 172N TR CEN S O ,, w

Tuik Fodd Ok pirearyy sl Jahuaty $948, - fotnd, ‘Fhat the bill not having
been préfented for acceptance on or before the day of payment, nor earlier
than the laft day of grace, when once for all-it. was protefted for not payment,.
the bill was not duly negotiated ;- and that no recourfe lay againft dxagger or in--

LEL BN RN
dorfers.) | Loeent

 On a petitiott, ‘pleading a diftinidtion betwizt "B’ phyHbidae s cervaln i
after fight, which behoved to be prefenitéd “for acceptance, and one due at a.
day, whigh needed not ; and anfwers, .

"Tue Loxgs haying taken the opinion, of merchnis . Londor sof Ediny

bBurgh, who agreed that the diligence was regular; and one of whom founded.
his opinion wpon its being a bill on a drover, who, ‘i;eldf?m; came to ?-tpwg?.fgn&;

could mot, be.found toprefent it 1o hims. .

Found o necefficy thas the. bill loyld fveé been prefented far

See No 83. p. 1494: :
A&. 4. Macdouall. Alt. Lockhart. Clerk, Gibson..

Foi, Dic. v. 3. p. 83. D. Falconer, v. 2. No 75. p. 8%..
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No 146..
Found, that a
bill need not
be prefented
for accept-
ance,.and
protefted for.
non-accept-
ance, till the
laft day of:
grace.



