
BILL or EXCHANGf.

1747. February 26. A. against B.

A WRITER to the fignet, upon prefenting a common bill of horning againft the
drawer of a bill, and alfo againft the feveral indorfers through whofe hands it had
come to the porteur, and againift all of whom it had been duly protefted, flated
it as a doubt, How far he could regularly give out homing againft all at the fame
time, or if horning fhould not firft proceed againft the drawer, and after difcuffing
him, againft the feveral indorfers subsidiare ? which the Ordinary on the bills re-
ported.

TiE LORDS, without hefitation, ' Authorifed the Ordinary to pafs the bill a-
gainft the whole.'

So far as regards the porteur they are all drawers; and it would be very incon-
venaient were they to be difcuffed feverally, efpecially in the cafe of foreign bills,
or where it might be on the faith of one of the intermediate indorfers only, that
the porteur had given his money for the bill.

Kilkerran, (BILL of EXCHANGE.) No 13. p. 78.

1748. 7une 22. ROBERT TUDHOPE agait THOMAS TURNBULL.

ROBERT TAYLOR, writer in Hawick, having ufe for L. 29 Sterling, which he
knew his aunt Jean Taylor had in ready money; and chufing to hide the borrow-
ing from his aunt, to whom he gave himfelf the airs of being a moneyed man,
prevailed upon Robert Tudhope to ad the part of the borrower. Robert Tud-
hope accordingly got the money and granted his bill, dated 29 th March x743,
and payable the 29 th of March 1744, which Jean Taylor delivered to Robert
Taylor, who was her ordinary doer, to be kept for her ufe with her other papers.
The moment fhe was gone, Robert Tudhope delivered the L. 29 to Robert Tay-
Tor, and took his bill for it, of even date with the other bill,. and payable at the
fame term.

Some time thereafter Robert Taylor, preffed by Thomas Turnbull, merchant
in Hawick, for payment of an account of L. 17 Sterling, could find no other
fund for fatisfying the creditor but his aunt's bill; which remaining blank in the
drawer's name, he filled up his own name as drawer, and indorfed the fame to
Turnbull. Diligence upon this bill againft Robert Tudhope obliged him to bring
a fufpenfion before the Court of 6effion; founding upon the counter-bill granted
to him by Taylor, as a ground of compenfation ; which, in this cafe, he infifted
ought to be good againft the indorfee as well as the indorfer. And, in limnine, the
following fad was afcertained by the charger's acknowledgment, That the bill
was indorfed to him for payment of an account of L. I7 Sterling due to him by
Taylor, made up partly of lent money, and partly of goods furnified; and that
he was to account to Taylor for the furplus of the bill when received

THE LORD ORDINARY having repelled the giound of compenfation, and found
the letters orderly procecded for L. 17, to which extent the indoriation was for a
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valuable confideration; the fufpender fubmitted the following reafons to the Court, No 100.
premifing, That a diftin6tion ought to be made betwixt a bill in re mercatoria,
where three perfons are concerneda, and a bill betwixt two perfons. The former,
by faving the carriage of money from place to place, has great refpedt paid to it,
and is entitled to extraordinary privileges. The latter, a more dangerous fecuri-
ty than a bond, and anfwering no end of commerce that a bond does not anfwer,
is entitled to no peculiar privilege more than a bond; and, if compenfation be
good againft an onerous affigniee, it ought to be equally good againft the indorfee
of fuch a bilL A bill of exchange, payable to a third party, is confidered in law
as a bag of money, which paffes freely from hand to hand, without any impedi-
ment. Thus it is eftabliflied in praaice, that compenfation upon the debt of the,
indorfer does not meet the onerous indorfee to a-bill of exchange. But no fta-
tute, nor no decifion has faid, that a bill betwixt two perfons, which can have no
other effed than to be a fecurity for debt, is endowed with the fame privileges.
So late at the year i 74, it was doubted in the Court of Seffion, whether inland
bills of exchange are entitled to the extraordinary privilege of barring compen-
fation; and it was refolved in the affirmative, upon the report of trading mer-
chants, who all teflified, that it was the conflant pradice. This happened in the
cafe of Fairholm contra Cockburn, compiled by Prefident Dalrymple, (No 94.
p. 1506.) At that time there could not be the leaft idea that a fecurity for money,
in the form of a bill, was entitled to the fame extraordinary privileges.

The Court will confider upon what footing thefe bills fland. They have no
privilege, by aa of Parliament, as inland bills of exchange have; for the a& 36tb
Parl. 1696, obvioufly relates to bills of exchange only. It ftatutes, ' That the

fame execution fhall be competent, and proceed upon inland bills or precepts,
as is provided to pafs upon foreign bills of exchange by the ad 1681.' The ex-

ecution provided by that a&, is regiftration and horning, within fix months of the
date, in cafe of not acceptance, and within fix months of the term of payment,
in cafe of acceptance; againft the drawer or indorfer in the former cafe; and
againit the acceptor in the latter. This is the diligence which is appointed to
proceed upon inland bills and precepts, relative only to bills of exchange, where
three perfons are concerned. It follows then, that a fecurity for debt, in the form
of a bill, having no authority from the flatute, is only fupported by cuffom.
Now let us examine whether there be either reafon or cuftoin for giving fuch bills
any privilege beyond a bond : There are reafons for giving them lefs indulgence,
but none for giving them greater. And as for pradice it has been obferved, that,
fo late as the 1714, it was doubted, whether even inland bills of exchange had
thefe extraordinary privileges. If, fince that time, fimple fecurities in the form
of bills have acquired thefe privileges, it is incumbent upon the charger to give
evidence of it.

In England fuch a thing is not known as a fecurity for money in the form of a
bill, where there are only two perfons concerned as in a bond. The very defini-
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No I co. tion given by all the writers of an inland bill is, ' That which is drawn by one
£ merchant, refiding in one part of the kingdom, upon another refiding in fome

city or town, within the fame city or kingdom, payable to the perfon expreffed
in the bill.' And the 9 th and ioth Will. III. cap. 17. direa the manner of

prefenting fuch bills, and of the porteur's doing diligence upon them, juft as in
Scotland. What the Englifh have in place of bills betwixt two perfons, are pro-
miffory-notes, binding, though not holograph, and alfo indorfable; but the pro-
miffory-notes have no extraordinary privilege. fuch as bills of exchange have.
And there can be no reafon for giving the bills under confideration a greater pri-
vilege than the deed which correfponds to them in England, viz. a promiffory-
note.

2do, It ought to be feparately relevant, that the term of payment of the bill
it at the diftance of a full twelvemonth, which proves, that it could not be in re
mercatoria; and therefore, at any rate, not entitled to any extraordinary privilege.
What if the term of payment were put off for two years, or for three years,
would the Court ftill bar compenfation and arreftment, and would they even bar
payment, if vouched only by a precept on a paper a-part? Thefe extraordinary
privileges are even denied to bills of exchange, that are allowedc to ly over be.
yond the ordinary time of negotiation. Multo magis ought they to be denied to
bills, that by their very conception are defigned to ly over, and not to have any
quick or regular circulation.

3tio, Suppofe the bill in queftion were a proper bill of exchange, yet the com-
penfation proponed ought to be fuftained againft Turnbull. In praice we make
a great diftindion betwixt indorfations in the courfe of commerce, and indorfa-
tions granted for fecurity of anterior debt, as well as we make betwixt bills grant-
ed in the courfe of commerce, and bills for fecurity of anterior debt. An in-
dorfation for fecurity of anterior debt is effectual in law, but then the indorfee
has none of the extraordinary privileges : He muft condefcend to ftand upon the
fame footing with an affignee to a bond. Thus a difcharge was found good a-
gainif an indorfee, though not marked on the back of the bill; becaufe the in-
dorfation was not for an adequate onerous caufe, nor for value given at the time,
but only in fecurity of bygone debt. Fountainhall, i 5 th January 1708, Craw-
ford againfi Pyper, infar, Div. 2. Sec. 3.

THiEi LORDS, at advifing, gave very different opinions upon this cafe.-ARNISTON
declared firongly for the diftindion above ifated, betwixt a bill of exchange, and
a bill chofen in place of a bond, to vouch a debt betwixt two perfons. TINWALD
thought that a bill containing a diflant term of payment is fcarce entitled to any
privilege. ELCHIES was of opinion, that where a bill of exchange is indorfed for
fecurity of debt, the indorfee is not entitled to any privilege; which was the cafe
of the decifion cited from Fountainhall. But he obferved, that the bill in the
prefent cafe was indorfed for payment of the feventeen pounds Sterling, which is
firicaly an onerous caufe, and the fame as if the indorfee had paid the L. 17 ia
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ready money for the indorfation. But the refult was, to adhere to the Lord Or- No ioo.
dinary's interlocutor, repelling the ground of compenfation. See No 39. p. 1437.

Fol. Dic. v* 3. p. 81. Rem. Dec. v.2. No 9 3 .p. 162.

*z* Kilkerran reports the fame cafe:

IT was very plaufibly argued for the defender, pleading compenfation againft
the indorfee to a bill upon the debt of the indorfer, That no bills are entitled to
privileges, but fuch as are in re mercatoria, where three perfons are concerned;
which is the cafe of all foreign bills, intended to fave the carriage of money from

place to place; but that a bill between two perfons only, as it is a more danger-
ous fecurity than a bond, and anfwers no end of commerce, is by no law entitled
to any privilege, nor is there any reafon it thould. All that the aa 1696 fta-
tutes, is, that the fame execution ffhall be competent upon inland bills and pre-
cepts, as upon foreign bills by the ad z681; that is, regifiration and horning a-
gainft drawer and indorfer, within fix months of the date, in cafe of not accept-
ance, and within fix months of the term of payment againft the acceptor, in
cafe of acceptance; but not a word of communicating any of the other privi-
leges of foreign bills; in fo much, that on the 24th June r 714, Fairholm againfL
Cockburn, obferved by Pref. Dalrymple, (No 94- P. 1506.) it was doubted in this
Court, Whether even inland bills of exchange, where three perfons are concern-
ed, were entitled to, the privilege of not admitting com'penfation againft the in-
dorfee ? and determined in the affirmative, only becaufe of the report of mer-
chants, that it was the conftant pradice; and as at that time there could be no
idea that a fecurity for money in the form of a bill had thefe extraordinary privi-
leges, it does not appear how it fhould have acquired them fince.

In England fuch a thing is hot known as a fecurity for money in the form of a
bill, where only two perfons are concerned. The very definition given by their
writers of an inland bill, is, that which is drawn by one merchant refiding in one
part of the kingdom, upon another reliding in fome city or town within the fame
kingdom; and the aas 9 th and ioth of King William dired the manner of pre-
fenting and doing diligence upon them. What the Englith have in place of bills
between two perfons, are promiffory notes, indorfable and binding with them,
though not holograph, but which have no privileges; as there is neither authority
nor reafon for giving bills with us, which are onLy a fecurity for money between
two perfons, any privileges.

This reafoning did to fome appear to have a good deal in it, and that were the
matter entire, fuch as ought to be harkened to , but as it had now, for a courfe of
many years, been the univerfal fenfe of the country, that bills between two perfons
were entitled to the fame privileges as proper bills of exchange, it was not to
be altered by a judgment, and therefore the " objedaion was repelled."

It was separatim pleaded for the defender, That the bill being drawn payable
at the-diflance of twelve months, was, upon that account, not' entitled to privi-
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leges, as it departed from the proper nature of a bill. But this was alfo repelled,
as there are initances, even among merchants, of bills drawn payable at a great
difance of time; and there is no certain time fixed in the praaice for the length
of the term of payment.

A third ground urged for fuftaining the compenfation, viz. That the indorfa-
tion had been made not for value given, but in fecurity of debt, was alfo re-
pelled.

Kilkerran, (BILL of EXCHANGE.) No 16. p. $i.

1748. December 6. BRUCE of Kinnaird, againft GUTHRIE & HUTCHISON.

HAMILTON of Pencaitland, and Glen of Longcrofts, tackfmen of the eftates
of Linlithgow and Callander, obtained from Bailie Bowie in Falkirk, their fador
thereon, a difpofition to his lands of Barns, and other fubjefis, in fatisfaaion of
his arrears of intromiffions.

The Earl and Countefs of Kilmarnock, for whom the tackfmen were truflees,
fold the lands of Barns to Eupham Hutchifon, reliat of David Miln, merchant
in Edinburgh, and Henry Guthrie ,writer there, for the agreed price of 600o merks
Scots; and.they accepted two bills, one for 4,500 merks, payable at Whitfun-
day 1745; and the other for 1500 merks at Martinmas thereafter; and depofited
them in the hand of Mr James Graham of Airth; who, by his miffive, promifed
to procure them a difpolition from the Earl and Countefs; upon delivery of
which, he was to give up the bills to David Bruce of Kinnaird.

The difpofition was executed and delivered; and thereupon Mr Graham retir-
ed his letter, and delivered up the bills to Mr Bruce, to which he adhibited his
fubfcription as drawer; having, as the value thereof, difcharged a debt due to
him by the Earl and Countefs.

The acceptors paid the firft bill; but fufpended the fecond, on account of this
defed in their progrefs; that there was no difpolition from the truftees to the
Earl and Countefs, although the difpofition to them, narrated the delivery of an
extrad of one; whereby they did not doubt, as they faid, but that it was on re-
cord, and an extrad would be given them; and, therefore, they gave up Mr
Graham's letter; but, now it appeared that no fuch papercould be found regifter-
ed; and they offered, if the charger would fhew in what regifler it was, to pafs
from their fufpenfion, and take an extrad.

THE LORD ORDINARY, I6th February [748, ' Found, that there was fufficient
evidence, that the bill purfued on, was granted for part of the price of the
lands purchafed by the fufpenders; and that they had right to retain the fum
in the faid bill, until the difpofition to the Earl and Countefs of Kilmarnock
were delivered to them.'
Pleaded in a reclaiming bill: The charger having difcharged a debt due to him

as the value of the bills, is to be confidered as an indorfee for an onerous caufe,
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