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(& itebiio natural:

174 . Decetber I3-
The 'YOUNGER CHILDREN'6C 'Thet of ,LeTfndrum -against Their BROTHER.

No 48.
THE late Leffindrum died, having feven daughters, and one fon, the prefent The mother

Leffindrum, wihout making any provifion for his faid 'daughters, who brought a for a plopor

procefs 'of alimeift agaitift their brother, a minor. tion of the
aliment of

The eftate was free, but finall; .about L. 212 Sterling !of yearly rent, after all younger

deduaions, whereof L. 94 was liferented by the mother. children.-

:In this fituation, -the L-as 4fhperfeded -to determine, till 'the mother fhoukl be
'made a party ; and ifhe being 'brought into the field, and it appearing that one of
4the feven daughters -was paft majosity, the LoaRns ;modified L. , .: a -: yearly
to-eadh'of the emaining fixdaughters, who were underage; for L.4 6 whereof
-and a.ftaftion, 'the heir was fond -liable, and for the remainder, being L. 20
'and a fradlion, the widow wasfound-iable; by which diftribution, a fmall mat-
ter-odily remained free to the widow, maore than was :free to the heir. And this
aliment was found to continuie till the majority or -marriage of the daughters,
whichfbever thould dfrit happen; and 'the heir .and relidt were found liable in the
,expence o f rpocefsin the fame proportion.

Had the heir b'een .pdfeffd of an 'opulent !ette, as ihe 'obligation upon him
to aliment his lbrothers and fi'ters is a civil -obligation, as :reprefenting ihis father,.
'it is likely that no part of &it had ben laid 'upon the widow; but, as the circum-
-Rances of -the heir were narrow, and the Wxidow's Provifion';large for 'the eflate,
it was thought more equitabletolay a pavtLof-theraliment upon her. And as 'for
the endurance, theLoRDs here vaied'the period fixd in the cafe of the Younger
Children of Sir William.Douglas in r3 9 , 'No '63. infra, where the aliment of the
daughters was determined to continue till their marriage ; though this is -a Inatter
that ittay be alfo thought to 'depend upon circumiftances. Suppofe an heir-t6
enjoy an -opule'ntseftate, -ana .to 'reprefent:a family, with ithe dignity of which it
could not !well confdil that .the daughters thould go to -ervice, marriage would
itilLfeem to be the proper period for the endurance of the aliment.-

.Fol. Die. Vi -3. p* 23. Kilkerran, (ALIMErNT.) No 4. p. 23.-

** The fame cafe is thus flated by D. Falconer:

ThE daughters of the deceafed James Biffet of Leffindrum, purfued Alexan-
der their brother, and iheir to their father, 'for an aliment, they being minors and
stnprovi'ded.

THE LORDS appoifited the mother 'to be fummoned; -for whom it was pleaded,'
That though fhe was obliged to aliment fuper jure nuture, .yet the burden wa
to be laid preferably on the father's heir inhis eftate..



(Ex debito naturall.)

No 48. THE LORDS, confidering that the heir was minor, and no appearance made for
him, enquired into the circumfitances of the eftate; and modified an alment,
which they proportioned on-the heir and liferentrix, as to them appeared equi-
table.

Ad. and for the mother, H. Home. Alt. Afent.

D. Falconer, v. 2. N o 20. p. 23.

*z* Lord Kames reportes the fame cafe thus:

BISSET of Leflindrum died without making any fettlement, leaving a fon who
was his heir, and feven daughters, all under age. He had -a free eflate of
L. 2556 Scots yearly, befide an heritable debt of 4000 merks upon the eflate of
Errol, without leaving moveables more than fufficient to fatisfy what fmall debts
he owed. The relia liferented L. 1128 yearly. By her advice, with the con-
fent of the curators of the heir, a procefs for aliment was raifed in the name of
the feven daughters; and the only queftion was, Whether the whole aliment
fhould be laid upon the heir, or the relift bear a part ? Several decifions were
cited for the mother, Gilmor, p. 56. January 1663, Stirling contra Laird of Ottar*,
Stair, v. 2. p. i. ioth November 1671, Haftie contra Haftie, No 53. infra;
Stair, 5 th July 1677, Children of Lawriflon contra. the Heir, No 55. infra, bur-
dening the heir only, and not the mother. And in fupport of this, it was de-
6lared for the mother, to be her fixed purpofe to fave what the could of her
joinlture for a provifion to her children; and that, to load her with any part of
the aliment, would have no other effed than to reliever the heir, without profit-
ing the other children. As this matter was fubmitted to the Court without op-
pofition from the heir; it was obferved, That the heir indeed is primarily liable
as reprefenting his father; but that if his eflate do not afford a fufficient aliment
for himfelf, as well as for the other children, which was the prefent cafe, the del
ficiency muft be made up by the mother, who is liable, jecundo loco, to maintain
her children. And accordingly L. 64 Sterling was modified in name of aliment,
whereof L. 20 to be paid by the mother.

Rem. Decc. v. 2. No 99. p. 178.

1663. january 8. Lady OTTER against Laird of OTTER.

No 49.
The heir is THE umquhile Laird of Otter, by his contraa of marriage, having provided
liable to ali-I d
ment his bra- his eftate to his heii-male, provided 5000 merks to his eldeft heir-female, when
thers and fif- the fhould be capable of marriage; and an occafion offered; whereupon the
ters. A bond
of provifon faid heir-female, her mother, purfues the heir-male for payment of the fum, and
being granted for payment of an aliment to the her-female, during the time Ile hath beento a daughter,fopamnofhrfeaeduig te
payable at a with her mother, and in time coming, till the provifion be paid.-The defender

-See Dcnatfi non Prfurnitur, in Title P&asurPTION.

ALIMENT.4<4




