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Arbiters ha-
ving decern-
ed for a sum,
'ith annual-
ren t from a
term, provid-
ing, that if the
creditor
should ne-
glect to grant
a discharge
of all his
claims at
the term,
the interest
should only
commence
on his grant-
ing the dis-
charge; to
this effect was
given, tho'
it was plead.
ed, that the
discharge
being now
granted, the
debtor had
suffered no
preju ice by
its being de-
layed.

1747. :Yune 17. SHIAW of Dalton against CRAWFORD of Kiers.

JOHN CRAWFORD of Kiers appointed William, his son and heir, to be his exe-
cutor and universal legatar, burdening him with 250 merks Scots to his daugh-
ter Agnes, wife to John Shaw of Dalton, payable on her husband's decease;
but they.claiming their legitim, a submission was entered into by the parties,
and the arbiters, 21st October 1726, " Decerned William Crawford to pay to
the said John Shaw 2400 merks at the term of Martinmas then next, in full sa-
tisfaction of all that he and the said Agnes Crawford can claim of the said Wil-
liam Crawford, as representing the said John Crawford his father, or in virtue of
his testament or portion natural; and the said John Shaw, upon his receiving the

above 2400 merks, is. to grant to Agnes Crawford his spouse, an additional life-
rent of i2o merks, commencing the first term after his death, during her wi-
dowity: Likeas they decern the said John Shaw, as taking burden upon him for
her, to grant and deliver to the said William Crawford, a full and valid discharge
.of all that they can claim of him, on any of the accounts foresaid, and decern
the said 2400 merks to bear interest from the said term of Whitsunday, with
this provision, that the said John Shaw, and his said spouse, shall deliver to the
said William Crawford the said discharge, at and betwixt the said term of Whit-

sunday; but in case the said John Shaw and his spouse, neglect or refuse to
grant and deliver the above discharge, the above sum of 2400 merks is not to

bear annualrent but from and after the granting and delivering the said dis-

charge : And in case the said John Shaw shall decease, without his and his said

spouse granting the said discharge, the said William Crawford shall be obliged

to pay to his said sister, during her widowity, the above sum of 120 merks;

without prejudice ilways to the representatives of the above John Shaw, to re-

ceive the above sum of 2400 merks, upon their granting the above discharge,

who shall then be obliged to relieve the said William Crawford from all payment

of the said 120 merks."

Dalton died in March 1738, his wife having predeceased him; during which

time no payment was made, nor was any discharge offered or demanded.

John Shaw of Dalton, his heir, pursued Kiers for the sum, with interest

from the term of payment; and the LORD ORDINARY, 12th February 1745,

6 Found the 2400 merks contained in the decreet-arbitral, behoved to bear an-

nualrent from the term of payment, notwithstanding of the compulsatory clause

contained in the decreet, no tender having been made of the money, or dis-

.charge demanded, and no prejudice arising from the want thereof.'

It was disputed whether the giving a discharge was to be considered as the

condition of the sum's bearing annualrent, or resolutive only of the obligation

for it, which was decerned to commence from the term of payment; in which

view it might be looked upon as penal, and not to be inflicted, unless damage

had followed from the neglect. It was also disputed whether it was incumbent on
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the debtor o offer the morey,. apd demand, a discheages or ar theoredia to Na 41
tender the discharge and dkmand the mioney.

'i'ht LoRns altered theiaerloobtbr, aid found apnualrenX not due from the

term of payment.

SAct., H. Rome. Alt. -A. Macoewat Clerk, R's-1 tric

.D. Fakoqerw v . No, i0. . 252.

1749. 'fanuar 31. ROBERTSON afainxt MELVILL and LIDDELL.

ROBeT ROBERTSOn snddrbatt in Eymoutb, by his missive to John Melvill,

tenant in Stonehouse, and James Liddell, tenant in Dalders, ' accepted of their

offer for his old oats he had on hand, which might be about 150 bolls; and pro-

Inised by the first opportunity to ship them off for Carron-water, where they

were to be delivered free of all charges and risk, upon their paying -for. each

boll tos. Sd.' And he accoeditgly shipped off and 4i#4i4ve them, and they ar-

rived at the destined port, 9! bolls being damaged by a storm they had met

with-; whereupon the selier's corresponderit applied to the Judge Ordinary for

having them valued, in ordet to liquidate the damage against the insurers; and

citing, the purchasers as witnesses,.they deponed.they were only worth L. 5 Scots;

wheieas, had they come §afy, th6y would have beer'worth L. 7 .os.; but re-

fused to. take them at that it ite sdh took thei, at they sal1, to dispose of for

the benefit of the seller. .

RobeIrtson pursued Melvillaid 'Lidell for the pric6, Who pleaded reteption

for the damages due to theii, on 'account of 'the failure of the delivery; the

so ler having undertaken the risk. . .

-Ti tokD) RDINARY th July I748, 'found the'defeiiders liable fa the

pco at they themselips liad put uporf 'the s oil .ed ats .i the questiah. he-

twixt tk pursuer and the insurers, since they could pr4e eoaccount of sales i
and found the seller liable for the difference betweer the L. rand the L. 7: os,

in, reard that if the victual had perished entirely, e eller wou have been

liable in the'buyer's damages.' And 22d, - Ha'inc6nsidered the letter signed

by the pursuer, whereby he was bound to delivpr the vi ctual free of all charges

and risA, in pursuance whereof he. insured the victual, whereof part was damag-
ed, adhered.'

Pleaded in a reclaiming bill, 1y, the letter no more i§ imported, than that if

the goods'were lost or daninifiedbefoe delivery; the seller was to suffer the loss

therepf.; but not. that he ,Ws to be liable in damages, if the loss happened

throu~gfno fautt hof his; especially as it was not a sale of a gesu, but a species,

to wit,. his victuial on hand;',and his subsequent insuring the cargo could not aL

ter the terms of the bargain, which were made by his letter.
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A letter froma seller to a

buyer, pro-
mising to de-
liver goods
free of all risk,found to im-

port only,that
the seller wasto suffer 11V~
con' 0 ft±ea,
if, lost before'
delivey, but
not to bqli&Wa.
for.damage idelivered."
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