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* that e shoul’d’happén to Borrow from any person or persons, or with any bond.
“ of provision to" His children, or to’ dispone the same!to any' périon he stiould
+ think fir, without consemf dt‘ His said’spouse; 6r heirs procreaté; or to be pro-
* create Betwixt' thent, 4s'freely avif no- such’ provision had been made in their
¢ favours.”

OF this mariiage thete was.one déughte'r wHo; after her father’s decease, pro-
diiced an absolute disposition fron Himof thie’ foreéald tenétent ih her favours,
and upbr it craved to be preferrcd td gt mother’s lifetentright, alleging, That
though the husband” had’ provided het in” sicH a right; yet by the coriceptiot -
thereof he had retained'to himiself a’facutly of disponirig’, the- liferent-lands to -
any person he pleased’; and that accordingly hé had exerced that facultyby the -
conveyance made in her favour..

It was.answered for the relict, 1mo, That by. the" reserved. faculty no rore -
was intended, than ‘that the tiusbarid 'should Have & power to dxspone for onérous -
causes, as appeared from the words of the clause, viz. . off burdenmg the bomm
with sums of money- borrowed, or provisions to childréen ;. Therefore since he Had '+
restricted himself from burdening; except for payment. of: bortowed nioney or -
provisions to children, he-could not be said to have retained the absolute power -
of ‘disponing, accordingto the ptinciple, cu: minus non licety nec plus licet.
By the husband’s reserving a powér to dispone without :consentiof the beir, it ap-
pears, that he had’it not in' view t¢ reserve a“power of disponing; except'in’ such'.
eases where the consent of the - helr. was necessary, whichi néver'could be to a.
dlsppsnion in her own favour. .

The Lorps found, That the husband could rot, im vxrtuM of the reservatioti -
contained in his right, dispone the:lands gratuitously in favour of ‘the daughter
thie fiar, in prejudice of the liferenter ; and. therefore preferred the relict.
Alvic Fa. Fergusson; sen. . ' Clerk,. M Kenglei .
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For v Reditt, :Gardems -

17’46’ 7m 3t.  BEwrsons agm%?t Bikrson-of Glawmonthe:

JAMES BeaTsoN of-Suther-Glasmonth‘had sevveral children, of whioni theeldest::
sarr; Williem Beatson; doctorof medicinie, wéntiabroad aftdr therébellion in: 5,
omaccount, avwas supposed; of some: pare”of. his‘behavibur at'that™time; and®.
déring. his-absence; - James: Beatson disponed ‘his estate to: TRuobest, his'seéondisen,

and theheivs-maleiof: higzbody; and so successively to ‘thiree others; his fydmigeﬂa»

sons 3 -uitder this-provision;. ¢ That on which! soever -of* his sdid’ son¥ the'fed of!

 thesaidlands; &cc. stould falk and ftermiinate; by thitsextstinglof'an helrdmale -
1 younger chil.«

¢ lawfully 16 be procreate of either - of“thi2ir: botfes,” aceording: tof the redpective’™
¢ -order of:theit'primeogeniture; sich one of thent should; by his acteptimce theres
*-of, be:bourd andobliged, likedsshe bouwdcandobliged hish, Wh&%ﬁk‘;

2do, .
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¢ to.make good and thankful payment and satisfaction to each one of his other .
¢ three b.rethren,.and to [four nominatim] the disponer’s.daughters and his sisters .
¢ of.the sum of 1000 merks Scots money, extending in hail to the sum of

¢ =ogo merks money foresaid ; which 1000 merks provided to every one of the

- ¢ able fortune in his own lifetime, and no otherwise.’

¢ said seven children, should only be payable to such of them, whether son or
¢ daughter, as should-not be otherwise provided by the disponer out of his move-
And these provisions were

-made payable the first term after his decease, with interest during not payment
- to such as should then be majors, and to the others at their majority or marriage ;
- the estate being redeemable from the-disponee by himself at any time of his

life, and after his decease by any person named by a writ. under his hand, for
a Rose-noble, without necessity of reglstratmg the said writ, which was dlSPCﬂS- ’

-ed with.

The dlsposmon contained a. clause of warrandice by fhe disponer and his heirs

-to the said Robert Beatson, and the heirs-male of his body ; which failing, as

in the substitution, ¢ under the reservations, provisions, qualification and redemp-
¢ tions above exprest, and no otherwise.’
James Beatson, of the same date, executed a deed, naming his eldest son, the

“doctor, and two other persons, for .the behoof of him and his heirs whatsoever, to

be the persons entitled to redeem the estate ; and . having made this settlement,

‘died during his son’s absence ; -whereupon Robert took possession; and on his

brother’s return, accounted to him for the rents, who disponed to him for his
patrimony a tenement in Kinghorn ; but made up no titles to any other part of
his estate, possessing all his life on his apparency, and. totally neglecting the dis-
position .and power of redemption.

Dr Beatson died without heirs of his body, and Robert having predeceased

“him, the-estate was entered upon by James his son ; who was pursued by David

cune of his uncles, and his four aunts, for their- provisions, on the passive titles,

.and in a declarator, that his grand-father had made the estate liable, and he
~could not avoid the burden, by neglecting the disposition, and possessing ag
“heir of line, tit. ff. Si quis omissa causa ; though the pursuers, as they pleaded,

0 warrant the disposition, wnder the reservations, provisions, &c. and if the de-

had no need of founding en this constitution, for the heirs-of line were bound

fender possest as heir of line, he was liable in this warrandice.

Pleaded for the defender, He is not liable, because the provisions were net .
laid upon the Deoctor, in case of his redeeming the estate : He did. not indeed use
the form of a redemption, :because the disposition -was wholly neglected, and .
never took effect, but possest on his apparency, and the  defender succeeds as .
apparent heir after him ; and neither of them are .bound by the obligation of
warrandice laid upon the heirs of line, which is only in favour of the disponee,
nat of the children. Had the Doctor redeemed, it could not have been said the

" defender possest ab intestato omissa causa testamenti ; and it is the same case
*when the disposition, which appears.to have been solely intended as a cover to
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wreserve the estate, was repudiated, whereby thc order of redemption became
-unnecessary ; or if it can be still looked upon as valld thch the defender
anight have taken up, #ad upan that account ought to be mede ligble, then the
Doctor, who never redeemed, was ma/a ﬁdc possessor pf the rents, which he
must account for to Robert’s representatives ; and the pursuers are hxs executors,
-and as such hablc and have got more : by that succession than mll apswer thexr
present claim.

For the pursuers, The Doctor was hgble, for he could only have redeemed
under the burden of the pravisions ; but whether he Was or not, these burdens
-are laid on the estate in the pexsons of any of the other sons.

He can never be considered as malz fide possessor, so as to make him ac-
countable for the rents, when Robert delivered up to him the possession, ac-
.counting for his intromissions ; and he had it in his power to redeem when he
pleased.

¥or the defender, If the Doctor was hable, then his cxecutors are bound to '

relieve the estate in the person of his heir, for this was plainly 2 moveabl,e debt.

Observed on the Bench, That the Doctor would haye been liable, for he
might have not redeemed till after the portions were paid ; but he was not liable
on the passive titles, as the disponer had not bound himself ; and his possessions
without titles made up, which might have been only for a term, ngl;t not to
subject hxm, when no decreet was taken ag,amst him in his life. e

Tue Lorbs, 28th November 1747, * found that the lands of Suther-Glas-
month, and others contained in the disposition granted by the deceased ]ames
Beatson to his second son Robert, were affectable at the instance of the pur-
suers, for payment of their provisions contained in the said dlsposmon and re-
pelled the defence founded on the pursuers their bemg executors to the de-
ceased William Beatson.” ,

On bill ard answers, '

They adhered. to their former mtcrlecu"tor as to the (pnmmp)al sums provxd{cd to
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the pursuers/by the disposition libelled gn, but fouud the. aunualrcnts theleof ac-

clmmahle only from and after the decease of Dr Wllllam ,Beatson

Reporter, Murkle. -Act. Fergu.ron et'A. Murray Alt. R, Craigie et}[ Home. Clerk Gibson,
| Fol Dic. . - 3 p- 131 D. Falcaner, ?. 1. No 250 $-334

o

wysy. August 11, Dr GrecorY ggainst HELEN BURNET.

~ An inhibition was executed against Dr Gregory, upon an obhgatlon granted
by him in faveur of Helen Burnet, his brother’s relict, hy which he was'bound
to infeft her in his third of the lands of Blau'toun and Hopshill, for security of
her annuity of ‘60> merks; but under a condition, That if he should -happen
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