
Io 40. by the Lords,) was very doubtful wheiher tali or not, it being apparently pre.
scrived, sine no infefteat was taken, and -is, 06 years after it's date; 3 tie, The
act 1693 seeites only to relate to precepts granted by subjects; but the King
cannot die.

Answered for the pursuer; That it is a known principle, that the full duties
are due from the citation in the declarator; nor is this odious, since it is in-
herent in the nature of all fees; and this the LoRDs found, iHarper.against his
Vassals, No 23. P- 93P5.; and Faa agaipst the Lord Balmerino and Powrie,
No 25- P- 9307.; nay, this the Lokas found in the case of the Earl of Argyle
against M'Leod, though there the non-entry arose from the reduction of a re-
tour, and so the defender had much strongerpretensions to a bona fider till the
sentence in the reduction, thar here the 4efepders can pretend to; 2do, Since
here the commorn debtor's representative makes no objections against the pur-
suer's title (neither can he without disclamation,) so the creditors can make
none, except in the right of the said apparent heir; and consequently it was in
vain for them, whom the superior is not bound to notice, to pretend to any o-
ther ground of bona fides except such as would have been competent to the 'ap-
parent heir himsel. In short, the casualty does not arise from theirs, but the
heir's non-entry; and therefore no bona fides can defend against it, but his a-
lone by whom it falls; and therefore, 3 tio Since Newton could not mistake his
superior, or be in bona fide to quarrel his right, neither can the creditors; be-
.,ides, that the creditors being real by infeftment, How could they be so with-
out knowing the condition of their author's right, (who infeft them,) and con-
sequently who was his superior ? since unusquisque scire debet conditionem
ejus cum-que contrahit. And as to precedents and the Lords' practice, the
pretence to bonafider and dubiety was sustained only in case of a singular suc-
cessor to the superiority, but never where there was no change of the superi-
or; 4 tio, It is scarce- possible to find out habile circumstances for finding such a
pretext.

" THE LORDS.found the creditors liable for the full rents from the time that
their objections against the pursuer's title were repelled."

Act. Ro. Dundas. Alt. Ila. Clerk, M'Kenzie.

Fol.. Die. v. 2. P. 7. Bruce, v. 2. No 36. p. 46.

*.* A similar decision was pronounced 24th June 1715, Governors of He-
riot's Hospital against HepburnNo 54- P- 798-6., voce KIRK PATRIMONY.

No 41. 1745. -ine 2q. CAPTAIN CHALMER against'His VASSALS.
A person hav-
ing made up CAPTAIN CHALMER of Gadgirth pursued his vassals for non-entry duties, whosingular titkS
to his prede-' answered, They could only be liable from the time he was infeft himself, be-

cause the affairs of the family of Gadgirth had been in such confusion, and the
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rig4s tOhsistate so pyplea04with diligence and transactions, that if wasim.:
possible to know who was supeder; and so the vassals. wee. ot in mora of tak-
iag infeftment;

THE LoRDORWmNAR, 9 th:June 1744, " fOtd that, in this special case, the
defenders were not liable foweither retr~ed or A6&b-enty duties, preceding the
date of the. pursuet's,_ ctter0" :

Pleaded in a reclaiming;billi The retoured duties payable on non-entry, ought
not. to be considered' as pezI; but as the vassal withotit infftnent has to right
tQ the estate, the profits f cqugae belong to the superior,, which our law has
raildly restricted to the reored-4uties- as-, -t1peumet valueof- the 1gpd; and-
therefore tqo make thenaduj it Ii n ctujy i consider th* Vassal as in
any fault, or mora. Stair, B. 2.. T. . j423, .admnts'of han~y exceptions to
excuse, from the full renta ibut reckons tire ellite for t)*& ctouted duties as fa.
vourable, wheie he also says,:' That it is not the negligence of, the vassal; but

the nature of the right that infers no- entry.' And Craig, L, 2. Dieg.,9,;speak-
ing of the entire forfeiture of the subject, which was the saction of the feu-
dal law, and saying that mitiores pcena nobis placuerunt, means the claim, when
extended to the- whole rents, which-alone Ab thbiklek'as' dIt .

These- duties are due to the superiors heir, though not entered himself, unless
the vassal obtain infeftments, by taking the course the law prescribes.

It is affected, to pretend the superior could not be known. It was easy to
find out the heir of the family, who sould invest them, notwithstanding there
might be adjudications against him, or if there were infeftments on any adju-
dications, the heir could do it, during.the:1sgal, and when that was expired,
the adjudger.

Answered, If this questipn were to be deteriMined by-the feudal law in its ut-
most severity, the claim -must beexcluded, since bona fides- is the foundation
of the bond between superior andvassal, and a just 'cause of delay will ex-

cuse; and this is mentioned as one, Si domini heres incertus sit, et si contro-
versia sit de hereditate, -L. 2. Feud. T. 2. Craig, L. 2. ). 12. § 3. et 7. Cuja-.
cius in lib. 5juris feudalis; Struvius in jus feudale, C. I. § 8.; and Craig's ex.
pression of mitier peena, means as well the small duties, which are a penalty,
though milder, as the whole mails. . or -

The pursuer hiraself hQldA his landsoblench of 'the' Prince, to whom" there-
Tore his non-entry beloog.ed; and he having obtained a charter witheitt any
composition, cannot exterWd. it against the respondents.

He has not rmade up his title as heir. to his predecessors, but posesses as a
singular successor ; and as th superior was absolutely unknown, it was impo-
sible to run precepts a besides, thc competency of this method of getting idfel-
ment can 1e o o inftueeirp ieri concerning the: non-entry duties, as
it was intrpd.tce4;,yact -tk krl.yd!Ja.JII. beface which this qtiesrior alight
have occurred; and then it must either have been admitted as a defence,' that
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No 4. the vassal was not in mora, pr vassals wouldliavd been in amiserable case, who
could not get infeftment when they applied for it.

THE LORDS, 2oth June 1745, " found, that whereas the petitioner did not
claim the superiority as heir to his predecessor, but as a sifigular successor;
therefore adhered to the Lord- Ordinary's interlocutor."

Pleaded further in another bill; That casualties of superiority, before they
are divided fromit by declarator, go along therewith; and therefore the Cap-
tain having, whether as heir or singular successor, acquired right to the superi-
ority, has right to the casualties thereof incurred and never separated; Dirle-
ton, word, CASUALTIES of SUPERIORITY, Stewart's Answers, and a decision i ith

July 1673, Robert Faa against Lord Balm eino anti Pdwrie, No 20. p. 5449
voce HERITABLE and MOVEABIt. See No 25. P. 9307.

Observed on the Bench, That the former interlocutor adhering to the Lord
Ordinary's, went on the specialties of the case in'the uncertainty of the supe-
rior, not solely on the pursuer's being a singular successor.

"THE LORDS adhered."

Act. X. Macdomal, W.. Grant et LocharA Alt. Alex. Boswell. Clerk, Forbes.

Fol. Dic. v. 4. p. z9. D. Falconer, v. z. p. i ii.

SEC T. V.

Conjunct fee excludes non-entry.-Non-entry excluded where the
lands have been full thirty six-years.

x511. December Iz. The KING afainst The LAIRn of GRANTULLtE.

No 42. GI ony over-lord call and persew. his tenent to heir and se his landis
pertening to him decernit to have bene in non-entres be the space of divers and
sindrie zeiris, viz. be the space of fiftie or sixtie zeiris, or fra thyne furth, and
the partie defendar produce ony saisine or saisines, beirand him and his prede-
cessouris, or himself allanerlie, to have bene lauchfullie saisit in the saidis landisa
be the space of fiftie zeiris immediatlie preceding the day and dait of the sum.
noundis intentit againis him, .he aucht and sould be simpliciter assoilzeit fra
the clame and petitioun proponit and persewit againis him tuiching the non-
entres of the saidis landis, not onlie of the said space of fiftie zeiris, during the
quhilk thay wer full, bot also of all uthr zeiris and termis precedand the
samln.

Balfour, (NON-ENTRY OF HEIRs.) N 23. P. 262.
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