
ARRESTMENT.

1740. 7anuary 15. GoRDoN against INNES.

ARRESTMENT in the hands of a truftee will carry the fum in a bill indorfed in
truit, for behoof of the common debtor. See No 51. p. 715-

1742. 7une 22.

Competition ROBERT CARMICHAEL, with ANNA MOSMAN, relie? of
William Hardie.

THE deceafed William Hardie being creditor by bill to M'Kenzie of Rofen4,
in the furn of L. 44 Sterling, he conveyed the fame to George Mofman and Johii.
Paton, for relief of certain engagements they had come under for him. And be-
ing relieved, they, with Hardie's confent, affigned the debt to the Bank of Scot-
land, to whom Hardie had become debtor in the fum of L. 30: 5s. Sterling. Mr
Carmichael, a creditor of Hardie's in the fum of L. 20 Sterling, ufed arreftment
in the hands of Mr David Drummond treafurer of the Bank, upon the firit of
April 1732. In February 1736, Hardie died, and in Auguft thereafter, Carmi-
chael brought an aetion of furthcoming againft the Governor and (ompany of the
faid Bank. The Bank received payment of Rofend's debt on the 8th June 1739,
with the intereft due thereon, and on the 17 th July thereafter, Mrs Hardie con-
firmed, as executor-creditor to her hufband, the fuperplus money in the Bank's,
hands, after paying their own debt; and objected to Carmichael's arreftment,
that it could not be carried into execution by a procefs brought after the death
of the principal debtor. 2do, That the arreftment in the hands of the Bank was
inept; for that, at the time of the arreftment, it was not debtor to Mr Hardie.
It is true, that it became debtor thereafter in a liquid fum ; but as the arreft-
ment did not affe& acquirenda, this after-debt could not be affedled by the prior
arreitment. Suppofe the Bank had by the affignation been bound, betwixt and
a day certain, to do-diligence upon the debt affigned, or to denude; yet fach an
obligation could not be arrefled, nor be made the fubjedt of a furthcoming, be-
caufe it was not commenfurable with a liquid fum of money.

Answered: That Rofend's debt was conveyed to the Governor and Company
of the Bank, and to Drummond. their treafurer, for their ufe and behoof; fo that
Hardie was fully denuded: and though Drummond might be accountable to
him for the contents of this bill, after the payment of the debt due by Hardie to
the Bank, yet the right was fully eflablithed in Drummond. The queftion there-
fore muft be confidered in the fame light, as if Drummond had given his obliga-
tion to Hardie, to account and pay over to him fo much of Rofend's debt as he
thould recover, more than would fatisfy what was due by Hardie to the Bank;
which obligation, however uncertain quoad the extent, or as depending upon an
uncertain condition, muft have conflituted a jus crediti in favours of Hardie, which
his creditors might affect . and as no other method is known in law, whereby the
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_Ame could have been reached, but by an arrefiment, it is believed the arrefler
falls to be preferred.

It is believed the LORDS found the arreftment did not fall by the death of the
common debtor, and that they preferred the executor confirdmed to the arrefler*.

Fol. Dic. v. 3- . 43 C. Home, No 197. p. 329.

1752. February 21. DUNLOP againit JAP, and OTHERS.

JAMES JAP merchant was a creditor of William Forbes merchant, and was alfo
his ordinary agent, and knew all his affairs. When Forbes became infolvent, he
formed, with the privity of Jap, a- feheme to commiffion goods from abroad on
credit before his bankruptcy thould be public, and to lodge them in Jap's hands,
that he might difpofe of them, and fatisfy with the price the debt due to himfelf.
In purfuance of this fcheme, he commifflioned a parcel of. goods from Dunlop,
merchant in Holland, on a pretended joint credit, and took care that- they fhould
come into the hands of Jap; who fold them accordingly. But the LoRus, on the
iSth January. 1752, ' found the property of the goods was not transferred from,

but remained with, Dunlop; and therefore preferred him to the price.',
The fecond part of that cafe is as follows..
A few days after Forbes had commiflioned the faid goods, he went over to

Holland, and bought from the fame Dunlop, on his own credit, a fecond parcel
of goods, which, in like manner, came to the hands of Jap. He, at the delire of
Forbes, employed one Spark, a common porter, to difpofe of the goods to Robert
Napier. Spark, without ever mentioning the name of Forbes, fold and delivered
t-he goods, and took Napier's receipt for them. Jap, diffatisfied with this, and
defirous to have a bill for the price payable to himfelf, ordered Spark to go back
to Napier, and get fuch a bill. Napier refufed to grant it fo, but gave one pay-
able to Spark. Jap arrefts in the hands of Spark the porter; other creditors after
him do the like; andy lafd of all, Dunlop arreds in the hands of Napier the pur-
chafer.

Argued for Dunlop, That Spark was only employed, by the order of Forbes, as
a hand to receive the goods from the fhip, and difpofe of them for his behoof.
Spark was never propietor of the goods, nor debtor for. the price. The price
was not attachable for his debt. All he had to do was to deliver up- the bill;
and, by fo doing, he was acquitted from any demand. Therefore an arreftment
in his hands was of no avail.

Pleaded for Jap, and the other arreffers in: Spark's hands, That as Spark had
fold the goods, and taken, a. bill for the price payable to himfelf,. he. was to be
confidered as creditor for the price, and Napier was to be confidered. as debtor
to him alone. That though Spark might be accountable to Forbes for the bill;
yet that did not alter the cafe. Therefore the arreftments in Spark's hands, as-.
being the tirfi, were preferable.

* Sct this cafe as reported by Kilkerran, p. 137. Voce CornoETITwN of this Didionary
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