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A perfon was
bound, by
contraét of
marriage, to
convey his
eftate to the
heir of the
marriage.
He convéyed
to his eldeft
fon; but in-
fcrted a
claufe, em-
powerin
himfelf to al-
ter at plea.
fure. The
fon was infeft,.
and died ; the
father exer-
cifed his re-
fervedpower
after his
death, and
conveyed to
his {econd
fon. The

eldeft fon’s -
widow claim-"

ed terce.
Found fhe
might plead
upon her
hufband’s in.
feftment ;
and yet im-
pugn the re-
fervation con-
tained in it

as gratuitous,
and in preju-
dice of the
contradt of
marriage,

No o.
A creditor,
in a bond to
himfelf inlife-
rent, and cer-
tain fubfti. -
tutes in fee,
exerciled, on
death-bed,
a referved
pO“’CI‘ to up-
lift without
their confent,
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nation, the purfuer’s father was denuded of all right to:thg ccmfra& of marriage,
which muft ftand good ; and it ceuld be of me import, n peint of . right, whether
the new obligation became, in all its parts cﬁ'c&ual or: ‘not ; rand no regrefs was

-competent to the cedent.

THe Lorps found, That it was not competent to the defender to propone on
the affignation granted ta his father, withput acknowledging the paffive titles.

AR Archibald Stewart, jun.
Clerk, Dalrymple.

Fol. Dic. v. 3. p. 33

Reporter, Lord Culln. Alt, Alex. Hay.

Edgar, p. 169.

1731, Fanuary 26. Fra agam;t TRAIL.

A PERSON, whofe eﬁate in his contraét of marrlage was prowded to the hens
of the marriage, did thereafter,. in implement of the contra®, difpone his eftate
to his eldeft fon ; but referving to himfelf a power to altgr .ati his plea'fuae. The
eldeft fon having died infeft, and his relict claxmmg a terce, it was objected by a
fecond fon of the marriage, to whom the father, in virtue of the refervation, had

gratuitoufly difponed the eftate after the eldeft fon’s death : That the eldeft fon’s

infeftment, upon which the purfuer’s claim was. -founded, was evacuated by the
,Vconveyance in his favours ; and that if the purfuer did p;ead upon her hufband’s

right, fhe muft take it as it ftands.

Answered, The refervation muft be held pro non adjefa, being repugnant to
the limitation in the contra& of marriage ; and the purfuer’s hufbanc.l 'had never
accepted of the difpofition to tie him down to the unreaforable cqndltxon.

Tuz Lorps found the purfuer might plead upon her hufband’s infeftment, and
yet impugn the refervation therein contamed as. bemg gratultous and in pre-
judice of the contract of marriage. o

Tol. Dic. v. 1. p. 48.

1740. Fanuary 16. Joruw M'Kean against ErspeTn RusseLi.

James M'Kean being creditor to Sir Harry Innes, in a bond for 2000 merks,
payable to himfelf, if in life, and, after his df?'gtfafe, ‘to ce?tain otI'Ier perfon's ;
containing. a power to James, at any time in his life, to uplift, receive, fznd dif-
charge the Tame, without confent of the perfons whofe names were therein-men-
tioned, did, on death-bed, exercife this faculty, and gave it away, not only from
the heirs 4t law, but likewife from the fubftitutes.

In a reduétion, on the head of death-bed, it was pleaded for the heir at law, That

the death-bed deed did evacuate the {ubflitution, whereby there came to be place
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for him ; and though, with the: famhe breath, the fubjec is given away to ftrangers,
the alienation could not be effe@ual againft him, being done on death-bed.
Tus Lorps x:epelled the reafon of redudion. (St DeaTH-BED.)

Fol. Dic. v. 3. p. 34. C. Homie, p. 243,
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d -ath-bed
deed he con~
veyed the
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firanger.
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heir at law
could not re-
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1758, _'}’anuary 1.
DanieL ConniNcaam of Cayen, ggaingg Mary GaINer, and, SUSANNAH
Cun~NiNcHaM, her Daughter.

By minute of fale, dated 13th June 1741, Thomas Forbes of Waterton, oblig-
ed himfelf' to difpone the lands of Holmis of Dundonald to Robert Cunninghiam,

Efq; for which Mr Cunningham thereby became bound to pay Waterton .

L. 1008 : 14 2 Sterling as the price. It was further declared, That the difpofi-
tion to be granted and the lands themfelves, thould be burdened” with the faid
price: until payment.

Mr €unningham foon after raifed a fufpenfion ard reduction of the minute of
fale ex capite fraudis, The reafons of redution were, however, repelled by two
confecutive interlocutors’ of the  Lotds, the Iaft of which was pronounced 3oth
June 1743 ; “but a queftion " with refpeét to certain deductions from the price was
fifl in dependence at Mr"Cunningham’s death, November 1743.

By a-deed, of date’ rythe July 1741, Robert Cunningham difponed te Mary
Gainer in lri‘fére‘nt,’ and to her daughter Sufannah in fee, his lands in Scotland,
there patticularly: defcribed, without mentioning the Holms of Dundonald.

On the 27th O&tober 1743, Mr Clmninghani executed his laft will and tefta-
ment, by which he conveyed his eftate in the ifland of St Chriffopher’s (there
faid to yield L. 2500 Sterling per annum) to certain, truftees, for-payment of his
debtsand ilegacies, and in further truft for Daniel Cunningham. his fon, to whom
he alfo thereby bequeathed certain other plantations, faid to yield L. 380 of

yeatly rent, and his whole other eftates not difponed by, his will. Among other

Iégacms given by this will, there wds oné in thefe words: * I give and- bequeath
¢ unto my dear wife, Mary Gainer, (which I have hitherto concealed,) all my
¢ lands, plate, houfes, furniture, lmens, horfe, mares, bulls, cows, fheep, and
- whatever I'bave or shall bave, in Scotland, at the time of my decease, for and
“ during her Iife, for- her mamtenance, and for the maintenance and education of
my daugliter Sufannah Cunningham ; and after the deceafe of my faid wife, 1
give and bequeath.all my lands, plate, &c. and wbhatever I bave or shall bave,
in: Scotliind at the time of my decease, unto my daughtel Sufannah Cunninghamy
and the hgirs of her body ; and failing fuch, heirs, I give my faid lands and pre:
¢ miffes to my fon Daniel Cunningham, Elq; and his fons for ever.’

Robert C‘unmngham died on. the 13th November 1743, when the price of the
Holms of Dundonald was not paid ;. Waterton thereupon adjudged-thefe lands,
and Mr Cuonningham’s othier land-eftate in Sotland. Mary Gainer then brought
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death-bed
deed, to the
effect of -
doing away
the {ubftitu-
tion, that he
might come
in before the
ftranger.

No 10,
A legacy of 2
right to lands
is effeCtual a-
gamﬁ the tels
tator’s heir,
who takes be-
nefit from the

steftament in

which the
legacy is gi-
ven.



