
,JUDIC4TION .Ap APPRISLING.

eanprifu)g, ;lthougl, pired, jindered not. t4e conprifer to purfue the 2eir of
her debtor for that fai' 4ebt; and notwitflanding thereof, the might obtain,
and feek gaion and fetence 4gainft hhn therefor, to the effed fhe might
comprife the heir's lands, and poind his goods for her fatisfadion; but found,
That fo 19g g§ the faid coriprifing flood unrpnounced by xhe pyrfuer, whatever
fentence Aby kJoul. rpcover aain the h fhi hould ot .be heard to ufe
any perfqug 1ppcvton thereupon, either .of captiQu, wr4intg, or horning, but
only poinding of his goods, or apprifinIg of his lands, as faid is.

Act. 6unninghame & &o:. Alt. Stuart & Primrofe. Clerk, S:ot.
Fol. Dic.e .1. Durie,jp. 60$.

1740. uly 25. MABENs against ORMISTON.

A DOUBT being flirred, by the writer to the fignet, when he prefented a bill of
horning to the Ordiriary oa the bills, whether horning fbpuld be granted upon.
certain grounds of debt, whereupon adjudication bad 1at lr'proceeded, and in
virte iWpqeof the adju&ger was is4 1offeffon; which te teid Ordinary flated

nenierl o gt4e -Lords, they ,ardergd nmorials.
But to appsarance;lrigfee '=de againft pAing ,he bill, the Ordinary,

*upon refwving the repqrt, bid before the Courgt, the Pl 4deilioUs, 23 d June 1627,
Sinplair :gip# Brse, _(N :3. b. t.); z9 th Janutary 628, Meidrum againift
Cly3ny, (No 14. &. .); 224 Jauury 163 1, lougrltill aainft Moodie, (No 16.

h. t); .7) -December 6p, Scarlet againft Paterfon and Others, (No 17. b. t.)
From which it appeared that an apprifer, whoihad aM sed pQf4iop, cokdd not
ift peirfonl 4iligence, -evep durip the legal, unles be xipounce4l is appring;

auatha.t if the, pprifer continued to poIfs after the legaI, he cquld nt -be al-
pwe1, -vvesu vipon renouping his apprifiog, to attaph the debtor, qr any other
fubjet beponging to hiii; beciufe then his debt was underlloo4 in law to he
paid. And theqPAtion was, Why fhould pot the cafe be the faime in general
adjp4ications, -asit was. in apprifings ?

Ap to y)iich it wasi obferved, That, originally,,apprifings were -like poindings
diredt, and irredepandale convyances; and while.they remained of :their original
nature, there 4xight -be fome reafQn, that while the creditor retained his apprifing,
he thould bove uo accefs to other diligence.

But after apprifings came to be only rights in fecurity redeemable, the deci-
AEons ferred to, were faid to carry the mattertoo far; that an apprifing, though
oply-a right 3i flegrity, over, perhaps, a fimall eftate, noways futficient-for the
debt, fhovld, within the legal, bar the crpditor from affedting a feparate fub.
jea, or even the perfon of his debtor, who might have coibcealed effets.
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ADJUDICATION AND APPRISING.

(NATURE and EFFECr.)

But that, be in this what will, there was ftill a different confideration in ad-
Judications; for, in apprifings there was a valuation of the fubjeas as in poind.
ings; whereas, adjudications are led at random, without any regard to the
value.

And without further argument it was found, ' That the creditors might,
without renouncing their adjudication, or difcontinuing their poffeffion, ufe per-
fonal diligence againft the debtor.' And accordingly, the Ordinary was author-
ifed ' to pafs the bill of horning.

Neverthefes it muft be owned, that as a decifion, it is of the lefs authority,
that it proceeded ex parte, and came in, it may be faid, by furprife before the'
Court.

Faol. Dic. V. 3. P. 12. Kilkerran, (ADJUDICATIoN and APPRISiNG.) No 8. p. 5.

1754. March 9.
Sir LEwis M'KENZIE of Scatwell, against His Majefly's ADVOCATE.

IN the 1705, George Earl of Cromarty became bound to pay 2300 merks to
Kenneth M'Kenzie of Scatwell. In the 1723, Scatwell obtained decreet, ad-
judging the eftate of Cromarty, for payment of the principal and intereft of the
fum forefaid, accumulated from the date of the adjudication. The late Earl of
Cromarty, heir of the original debtor, was attainted, and his eftate vefied in the
King. Sir Lewis M'Kenzie of Scatwell, having right to the adjudication afore-
faid, entered his claim for payment of the accumulated fum and intereft on it,
from the date of the adjudication.

His Majefty's Advocate objebled: That, by the ad 2o Geo. II. cap. 41. it is
provided, ' That no decree in favour of any claimant, or debenture, or cetificate

to be iffued thereupon, fhall be made for any fum or fums, on account of pe
nalties, for failure of payment at the day it became due, or for any other pe-
nalties whatfoever.' And he contended, That the accumulating of capital and

intereft may not be flipulated in an original obligation; but is indeed a legal
penalty inflided for the non-payment of the capital and intereft; and that there-
fore the claim, in to far as it is for fuch penalty, ought to be difmiffed.

Afwered for the claiment: He who fails to make payment of the intereft of
money borrowed, ought, by a bond of corroboration, to convert both capital and
intereft into one capital fum bearing intereft; this, on his negled, the law effec-
tuates by a decreet of adjudication. And neither can the former accumulation,
which is by the decd of the party, nor the latter, which is from the operation of
the law, be, in any propriety of fpeech, termed a pcnalty: As a bond of corro-
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