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camprifing, Although. e,xpired hmdmed not.the comprifer to purfue the heir of
her debtor for that fame debt; amd notw1tﬁand1ng thereof, fhe might obtain,
and feek adtion and femtence agamﬁ: him therefor, to the effet the mwht
comprife the her’s lands, and poind his goods for her fatisfaction ; but found
That o long as the fald compr;ﬁng ftood unrenounced by the purfuer whatever
;ﬁantenge ihe jhould Tecover agamﬁ the heii, the fhould not be heard to ufe
any perfgnal execuyjon thex:eupon elth,er of caption, Wmdmg, or hornmg, but
only poinding of his goods, or apprifing of his lands, as fald Js.

Aa. Gmmmgbame & Scot. Al Stuart & Primnofe. .~ Clerk, S:ot.
. Fol. Dic. . 1. p. 15.  Durie, p. 605."

1740. Fuly 25. MazreNs agm’n.rt OrmisTON.

A poust being ﬁm‘ed by the Wrxter to the ﬁgnet ‘when he prefented a bill of
horning to the Ordinary on the bills, whether horning fhoyld be granted upon
certain grounds of debt, whereupon adjudlcatlon had latély proceeded, and in
-virtpe whereof the adjudger was in pofleflion ; which the ILerd Ordinary ftated

" in general toithe Lords they - mdered memorials. ;
‘But mo appearance havipg. been made againft pafling the bill, the Oxdmary,
<upon refyming the repant, laid before the Court, the old decifions, 23d June 1627,
~ Singlair againt Bruce, (Ne 13. 4. 2.) ; 29th January 1028, Meldrum againft
Clyny, (Ne14. b.£.); 22d January 163 t, Cloverhill againt Moodie, (No 16,
b.4.); ‘th December 1631, Scarlet againit Paterfon and others, (Ne 17. b. t.)
From which it appeared that an apprifer, who had attained poflefion, could not
ufe perfonal diligence, even during the legal, unlefs he renounced bis apprifing ;
-aud+that if the apprifer continned to jpoflefs after the legal he cquld not he al-
Jowed, .even npon renQuncing - his Apprlﬁng, to- attaeh the debtor or any other
{ubje® belonging to him ; becaufe then his debt was underflood in law to he
‘paid. .And the. queﬁ;lon was, Why fhould not the cafe be the fame in general
adjndications, as.it was in apprtﬁngs ?

As towhich it was. abferwd That, originally, apprifings were hke pomdmgs
dlreé’: and jirredsemable COnVvEyances ; and w}ule they remained of their ougmal
. nature, there might be fome reafpn, that while the me(htor retained hzs apprmng,
he fhould have no accefs to other drhgence

But after apprifings came to be only rights in fecunty redeemable, the deci-
Aions referred to, were faid to carry the matter too far; that an appmﬁng, though

- only.a right in fecyrity, over, perhaps, a {mall eftate, noways fufficient for the
debt, fhould, within the legal, bar the creditor from affecting a feparate fub-
jec, or even the perfon of his debtor, who ight have concealed effects.
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‘Whether in-
tereft is due
en the penalty
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But that, be in this what will, there was ftill a different confideration in ad-
j’udications for, in apprifings there was a valuation of the fubjeds as in poind-
ings ; whereas, adjudications are led at random, w1thout any regard to the
value.

And without further argument it was found, ¢ That the creditors might,
without renouncing their adjudication, or difcontinuing their poffeffion, ufe per-
fonal diligence againft the debtor.” And aceordingly, the Ordinary was author-
ifed ¢ to pafs the bill of horning.’

Nevertheles it muft be owned, that-as a decifion, it is of the lefs authorlty,.
that it proceeded ex parte, and came in, it may be faid, by furprife before the’
Court.

Fol. Dic. v. 3. p. 12. Kilkerran, (ApjupicaTioN and APPRISING.) No 8. p. 5.

1754. March g.
Sir Lewis M‘Kenzik of Scatwell against His Majefty’s ADvocATE.

- In the 1705, George Earl of Cromarty became bound to pay 2300 merks to
Kenneth M‘Kenzie of Scatwell. In the 1723, Scatwell obtained decreet, ad-
judging the eftate of Cromarty, for payment of the principal and intereft of the

fum forefaid, accumulated from the date of the adjudication. The late Earl of

Cromarty, heir of the original debtor, was attainted, and his eftate vefted in the -
King. Sir Lewis M‘Kenzie of Scatwell, having right to the adjudication afore-
faid, entered his claim for payment of the accumulated fum and intereft on it,

‘from the date of the adjudication.

His Majefty’s Advocate objefted: That, by the aét 20 Geo. II. cap. 41. it is
provided, ¢ That no decree in favour of any claimant, or debenture, or cetificate
¢ to be iffued thereupon, fhall be made for any fum or fums, on account of pe-
* nalties, for failure of payment at the day it became due, or for any other pe-
* nalties whatfoever.” And he contended, That the accumulating of capital and
intereft may not be fiipulated in an original obligation; but is indeed a legal
penalty infli®ed for the non-payment of the capital and intereft ; and that there-
fore the claim, in fo far as it is for fuch penalty, ought to be difmifled.

Anfwered for the claiment: He who fails to make payment of the intereft of
money borrowed, ought, by a bond of corroboration, to convert both capital and
interefl into one capital fum bearing intereft ; this, on his negle@, the law effec-
tuates by a decreet of adjudication. And neither can the former accumulation,
which is by the deed of the party, nor the latter, which is from the operation of
the law, be, in any propriety of fpeech, termed a penalty: As a bond of corro-



