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riot, and the Commissary’s decreet imposing a second fine, sustained by a nar-
row majority of seven to six. 4

Fol. Dic. v. 4. p. 235.

¥739. November 277

vt -

Kilkerran, (Res Jupicata.) No 1. p. 495.

Creprrors of BucHANNAN against BoNTEYN.

WHERE a person, on a sentence of the circuit Justiciary-court, had been con-

victed of theft by a verdict, and banished, but no judgment had been given on

the part of the libel which included damages, an action was brought before
the Court of Session for damages, founded on the conviction in the Criminal-

eourt,

TuE Lorps sustained the action, and found the sentence of the Crimi- .

- nal-court not to be a res judicata to bar the civil action on the same fact.
Fol. Dic. v. 4, p. 235. Kilkerran.

F752.

*u* This case is No 26. p. 14044,

et

November 28. ,
Mr Jorn Goipix against the TENANTS of Matson-Diev:

———y.

"Tre King was pleased to grant unto Mr ]ohn Goldie, professor. of divinity in
the University of Edinburgh, the lands of Maison-Dieu, whicli-were supposed

to have fallen to his Majesty as w/timus berés.

In consequences of this gift, Mr Goldie raised a declarator of his right ;

wherein he called Murray of Cherrytrees, who stood infeft in the lands. of
Maison-Dieu. under a disposition from the last proprietor..

Cherrytrees appear-

ed, and-offered objections to Mr Goldie’s right and defences.in support of his

own, but died while the cause was yet in dependence.
transferred against his eldest.son, he refused to enter heir or to. defend. De.-.

creet was then. given in favour of Mr Goldie ; after which. he insisted -against.

The-action having been.

the tenants of Maison-Dieu in an action of mails and duties..

. The tenants oBjected, That the decreet was not in foro contradictorio ;not a-
gainst the father, because he died before it was pronounced ; not against his:

son, because he refused to enter heir, or to debate ; and the case is, that Mur-
ray of Cherrytrees had made over. his whole . estate, therein including the lands
of Maison-Dieu, to certain trustees for uses;. now, as these trustees were not
called in the action of declarator, they are still intitled to be heard on their ob-

jections to the right in the pursuer, to plead their defences, and their preferable.

right. to the lands of Maison-Dieu. .
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