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No. 5 1736, Jan 8. COLONEL ERSMNE against BLACKADDER.,

- See Note of No 1, voee SERVICE OF Hzigs.

No. 6. 1786, Dec. 8. CASE oF HEPBURN oF HUMBIE.

Tre Lords found the homologations of the submission relevant and proven. Royston
thought the deSIgnatlon of the witness, Esquire, sufficient, but most of the Lords were of a
different opinion, but it was not determined ; and they went on the homologation, which
was the only point reported 10th November,—7th December, They unanimously ad-
hered.

No. 7. 1786, July 8. FraNcIs ScoTT against LokD NAPIER.

TaE Lords found, that my Lord Napier’s lawyers and doers cannot be interrogated
to writings shewn them on behalf of my Lord in the course of their employment for him,
on any other terms than my Lord himself might have been examined by former interlo-
cutors, that is, up(m a special condescendence ; and they thought, as to the other point,
that the pursuer could not call for writings, tholmh condescended on, unless they shew
or prove their interest in them, 15th February. —8th J uly, The Lords adhered

No. 9. 1738, Jan. 8. CAMPBELL against CAMPBELL.

IN a reduction ex capite lecti, an objection against a witness was reported by Roystou,
without informations, viz. That she was mother to the pursuer and grandmother to the
defenders, she being widow of Colonel Campbell, and brought to prove the state of his
health at making the deed quarrelled, which was 20 years ago. My difficulty was, Whe-
ther a parent could be at all admitted as a witness either for or against a child ? for as to
any remote relation, the quality of the relation to both parties, and the nature of the fact
to be proven, which was a domestic one, removed the objection : but the rest of the Lords
thought that the L. 6. C. De Testibus did not take place with us, at least in civil cases.
Arniston said, that if the proof was to affect the child personally, the objection would be
good, but not otherwise; and they all voted to repel the objection, except Royston and I,
who did not vote.

No..lo. 17388, June 18. PHILLIrs_aga:inst CRICHTON-.

" PriLLIrs having caused the witnessed attest the subscription, which, though a true
sub’sc‘ription, vyet they had not seen the party subscribe, ribr heard him own his subscrip-

tion, ' the Lords:committed Phillips'to prison for a month ; but because of his youth and

acknowledgment, would inflict no further punishment. As to the witnesses, several of
-tl'iet'LordS‘“thought they ought not to punish them, because the only proof was by their

oathis; ‘and they-thought, that in law, a party could not be punished upon 'his own

evxdence -Others, inter quos ego, thought, that the crime of forgery was by our law an
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exception from that rule, as appears from Mackenzie’s Criminals, the case of Captain
Barclay, where the witnesses were punished alenarly upon their own evidence, and seve-
ral others, and especially by the act 1681, which supposes that the evidence must be
by the witnesses own testimonies, because regularly the indirect manner of improbation s
not competent while the direct per testes insertos is extant, and till the deed be improven,
there can be no punishment of the witnesses. However, the Lords thought it better te
give no judgment upon that matter, and therefore passed: them over without notice.

No. 11. 1788, July 27. PROCURATOR-FISCAL OF ADMIRALTY against
M‘KENZIE.

See Note of No. 17, voce JURISDICTION.

(Erratum in the text,—instead of ¢ general” read < generic,”)

No. 12. 1788, Dec. 12. CHARTERIS against DAVIDSON.

The Lord sustained the objectien, that one of the instrumentary witnesses to the con-
tract between Redpath and this suspender Charteris was within the age of 14 years, not-
withstanding the suspender acknowledges that the contract was signed by him ; and re-
pelled the allegeance of homologation, for they did not find the acts condescended on suf-
ficient to infer homologation, me referente.

No. 18. 1788, Dec. 12. DR ARNOT aguinst EL1zaBETH YOUNG.
| See Note of No. 4, voce Proor.

No. 14. 1740, July 24. LEITH of Leithhall against GorpoN of Law.

See Note of No. 5, vooe COMPENSATION.,

No. 16. 1742,July22. THOMSON @gainst BORTHWIOK, alias STRAITON.

Ix a suspension and reduction of a bond by a principal and cautioner, by the cautioner,
as granted by him i minority, when he had curators, and without their consent ; and
it being alleged, that, at granting the bond, he said he was major, and both parties al-
lowed to prove ;—upon the proof, the minority and having curaters was proved, though
he was. within six months of being major. For proving the allegeance, that majorem se
dixit, the creditor adduced the instrumentary witnesses to the bend, whe were his own
father and brother, and proved, that the creditor not being to be present when the money
was to be paid, wrote to his father that he doubted if the cautioner was of age ;~=that he
put the question to him, and he said he was.of -age. Two questions eccurred, 1st, Whether
this was proveable by witnesses ? because of a decision in Durie, 27th February 1637,
¢Dict. No. 158, p. 9025.); 2dly, and chiefly, Whether the creditor’s father and brother,
though instrumentary witnesses, were habile ? (for they were adduced before Commis-
sioners, and the objection referred to the Court;) and it carried that they were not. In
which T did not vote, for I doubted much whether they were not necessary witnesses to-





