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¢ and a fifth part of the fum-as penalty.” And if it be a millity to ﬁxpﬁlate an-:

nualrent frem the term of payment, much more from the date.
Answered; That it is agreeable both to practice, and the nature of bills; that

they contain claufes for annualrent from the date. And now that debts betwixt .

creditors and debtors are frequently tranfacted by way of bills ; fince, by the ac-
ceptance, the-acceptor acknowledges himfelf debtor, it is an eafy tranfition, that
he alfo binds himfelf for annualrent. And were not this fuftained, it would go
hardei with debtors ; for ‘inftead of giving a long day to pay, this would oblige

creditors to draw their bills payable upon fight, in order to bear annualrent. In-

the decifion cited, it was the penalty alone, that prevailed upon the Judges not to
{uftain the bill ; for a penalty is, in every view, contrary to the nature of a bill;
the effence of which confifts in its being a permutative, and ftri¢tly ‘onerous con-
tract : Nor is it a. good anf{wer, that penalties are generally refiriGted to-the ex-
pence and damage ; for this is a ftietch ex nobili*officio ; -and if an adjudication
-were led upon fuch a bill, the whole penalty would be accumulated : And, there-
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fore, - if a bill with a penalty were {uftained, there would be the fame reafon for

fuftaining a donation by way of bill, or an obligation ad factum brestandum ; for
they are all equallycontrary-to the defign and nature of bills. - That it was the

penalty alone, that annulled the bill, will further appear, in that annualrent was .
only ftipulated from the day of payment. Now, whatever be faid with refpect .

to a claufe of annualrent from the date, it can never do harm to ftipulate annual-

rent from the term of payment, ¢ for whatever follows from the nature of a wnt .

¢ may furely be expreffed in the writ.> .
THE Lorps repelled the ob}e&;@n upon the nullity.” s Co
o Fol. Du: v, 1. p. 96 Rem. Dec. . L. No 99- p- 192~

s
1730. December 3 | THOIRS agazmt F RASER..

IN thlS cafe it was found, that a bill bearing annuah’ent and pmalty, being null,
an mdorfauon on it was of courfe ineffetual. - Sée The particulars in. Se@ion 8th

of this Divifion. _
Fol.. Dic.. v. 1. p. 96.°

173%7. Fune 28.  Tuomas Dinwoobie qgainst WILLIAM JOHNSTON.

Oﬁ the 2d February 1 728, Johnfton drew a bill upon 'Dinwood'ie, payable at
Martinmas thereafter ‘with, annualrent from the date ; the acceptance of which,
in.regard Dinwoodie could not write, was adhibited by a notary before two wit-

neffes.. -Of this bill he intented reduttion on the following reafons: 1me, Becaufe-
it was accepted by a notary : 2do, In regard it bore annualrent fronr the date:”
And, in fupport of the firft, it was obferved, That regularly no writing is valid,
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unlefs it be either holograph, or duly figned before witneffes; from which rule,
bills of of exchange are excepted, for the fake of .commerce. ' It is true, if a
perfon cannot write, the law allows notaries to fign for him ; but then it is necef-
fary, in order to render fuch an obligation valid, that the witnefles be infert 5 of
confequence, if the writing does not admit the inferting them, which is the cafe
of bills, it is illegal to attempt to fubferibe fuch writings by notaries : And here
the notary feems to have been fenfible of this difficulty, as he has attempted to
introduce a new form, not practifed in the fubfeription of regular deeds figned
by notaries ; mamely, to infert the witnefles names and defignations in his doquet,
which does not come up to the law, itnot being in the body of the writ, but in
gremio, as it were, of the party’s fubfeription, for fuch the notary’s declaration
is, when régularly gone about. 1In fhort, this writing does not come under any
known defcription in law, as it is neither holograph, nor bears the writer’s name
and witnefles, nor is a bill, fuch as people are generally acquainted with,

- With refpect to the second, it was pleaded : That bills are not defigned to be
flanding or abiding fecurities ; therefore they ought not to be fo conceived, as to
bear intereft from their date, and thereafter, during the not payment ; as that is
plainly exceeding the proper ufe, for which they were at firft introduced ; and al.
tering the very nature of them : e. g. bills, though carrying intereft ox lege, after
the term of payment, are fimply moveable; and, as fuch, fall under the Jus
mariti and reficle ; but a bill, in this form, would be heritable in thefe refpeds,
as carrying intereft ex pacfo. And, though the ats 1681 and 1696 do not, in ex-
prefs words, prohibit fuch a ftipulation; yet it is plainly enough implied, by en-
ating, That bills fhall carry intereft from the term of payment ; which thows
it was taken for granted, they are not & fecurity carrying intereft ex pacits ; there-
fore this claufe, .as incongruous to the nature of the writing, muft be fata] to it,
in the fame manner, as if it had born a penalty, which is only a greater deviation
from the defign-of ‘bills. :

Answered to the first : That, as bills are a kind of fecurity, which were in-
trodueed by cuftom, and not by ftatute, they do net fall under any of the regu.
lations, neceflary :to be obferved, in the form of other writings ; confequently, ar-
‘guments, drawn from the ftatutes regulating the form of other deeds, are not in
point. At the fame time, it may not be improper to obferve, That the fubfcrip-
tion of one or two notaries 1s, in all things, equiparate to the {ubfcription of the
party; therefore, where nothing but the fubfcription of the party is requifite to
conftitute a valid obligation, it follows, that a notorial fubfeription is equivalent.
Nor is there any thing in the obfervation, That the witnefles are not defigned in
the body of the writ, feeing the acceptance is part thereof, and the notary’s
docquet fubjoined to it, is likewife to be confidered as part of the writ, as much
as the claufe in other writings, in witness whereof, &c. It is true, the form of
this bill is uncommon, yet it is not {o on account of any thing bad, but for being
devifed in a way, which, if enjoined by law, would, in a great meafure, take
‘away the caufe of that odiun, which many have to bills: For, inftead of a mark,
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inftead: of initials, which ane- fuficient to walidate fuch a wgiting, there is hese
the fabfcription of a notaty,, whefe faith, in the affaix of billg is great ; and two
witnefles, {pecially requxred to his bgu;g, defired to; fgbq:s;be, both fylly defigned,
and figning with him : So that there is no ropm Iﬁft tp dm}bt of thetranfadion’s
beuag fair'and honeft, as well ag valid.
 To the seconds. it was answesed; That there is no teafm for annulhng a bill,
becaule i heaws;a Gipulation foriptere from the time of the loan; as it is very
common. te aceumulatq the anpualrent, from the date to the term of payment ;
and fo render it @ sors,. bearing intereft, in cafe the-acecptor does mot pay at the
day prefixed; although it 'is plain he is thereby put in 3 worfe condition: How
hard then would it be, for the defender ta lofe his debt, for want of fkill to cover
the yafadion? - If the thing he Jawful, itis not the worfe for being fairly and
openly exprefled. Ag to.the Ripulation of annnalisnt en a bill before the term
of paymeat's heing difcharged by the afls refepred to, it was anfwered, 1mo,
Granting it were true, &ill the adjefing fuch a fiplation is not fafficient to an-
nul fuch & writing, but. only that the: Ripulation. thowld be ineffetual; for, not-
withftanding fach adjedion, i wowld: yet remain a bill, @ haying all the effen-
tials of puew, 8 dawer. 3nd.an.ssceptor : -So that the vule,; Hiik per éputile gon vist-
atut,. behoved {0 take placs. - And, a5 to the' inflanice of 8 bill with a penalty
béing fowud, sull; it;dags: nat; tmw(h the prefeat gueBion; fince 3 pepalty may be
faid not to be the- fubje& of a bill, more than a‘legacy or donatiop. Rut, 2da,
Neither of the.ads wilk-hrar fscha conftrultion, the defign thereof being only
to authorife charges of horning.te.palsupon bills,which hefore were only the fub-
e of an ardingry adion ;. ?ﬂd thergfore we 3 Bot t%oels thers for a dalcrip-

tlonof fuch deeds.

Tue Lorps repelled the rea.fon of redu&mn founded on the notary s accepty
ance, and likewife the obje@ion, That . the.bill -bore annualrent from the date;

See WRIT. - Fd, Dic. . 1. . 96~ C. Home, Na 1. 2. 106,
$738. December 13. Jonry GiLuacIs against Joun Orr.

Toun Garpase of. Kenpyhill was fued before the Magifirates of Glafgow by
Jobp Qrr- of Bamowheld, for paymeat of 200 merks and ‘annualrents, contained
in a bill drawn by Jean Fleming upon, and acgepted by, Gilhagie’s father. It
was dated Mpy 1y21. It contpined ip gremia a flipulation for payment of an,
nualrent from the date, and was payable at the Whitfunday thereafter.

Mr Orr’s title was that of executor-créditor to Thomas Orr, the hufband of
]ean Flemmg, drawer of the bill. Jeap Fleming hpd executed a general 4111 >
nation in favour of her hufband and it was feparately contended that hxs Jus
mariti cgmpmhended the er =

Adfter-the procefs had depended for fome txme ‘beéfore the Mag;ﬁrares, a new
procefs was brought before the Cornmxﬁ‘ary of Gfafgow bécanfe an objetion had
C Yo IV, : 8T 2
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