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till 9th November, and after hearing at the Bar, we found the claim on this bill could
not be sustained: The only thing that satisfied me was the act 440 Geo. I. telling the mean-
ing of .the act 1mo Geo. 1. the enquiry act, which is in the same words with the last vest-
ing act. Renit. Dun.

‘No.10. 1751, Jan. 8. DRUMMOND’s CLAIM on the ESTATE of STRATHALLAN.

It was objected against a claim for Andrew Drummond, that it was not signed by him-
self but by John Gordon as his factor by a factory 1737, long before the forfeiture or
vesting act, and only a general factory. Answered, That the vesting act allows claims to be
signed by attornies or factors, and that very necessary, because many claimants ’might be
in foreign parts, in the East or West Indies, and the factery is very ample to’sue and
even uplift in his own name, but for the granter’s behoof, all debts and sums of money
then due or that should be ‘due to him. Minto reported this objection for advice, and the
Lords unanmously repelled the objection. |

No. 11. 1753, Dec. 6. Hoy, (HoGa) against KENNEDY and M‘LEAN.

Messes KEnNEDY and M‘LEAN in Glasgow, commissioned Hogg, merchant in Rot-
terdam, to send them to Glasgow merchant goods, viz. madder and tartar. He shipped
the goods on board of a ship for Leith 12th August 1751, and got the skipper’s bill of
lading, two butts and one cask, not specifying the contents. The ship sailed 25th August
and was cast away 4th September, and Hogg acquainted them of his sending the goods
no earlier than 14th.Septeinber, and it arrived at Glasgow only a few days before the
news of the loss of the ship, and did not bring with it the bill of lading, or invoics, or
'ship’s name, but only the total sum due, and the skipper’s name. They sued him for
1..535 the price, and produced bill of lading and copy of invoice. They obliged him to
prove that the goods were contained in these casks. But their chief defence wag, that he
had not advised them on shipping the goods, or before the ship sailed, of his obeying their
commission, and neither sent the bill of lading nor the ship’s name, so as they might in-
sure, which they said was necessary by the custom in commissions from Glasgow to
Holland. The pursuer again denied both the custom of merchants, and the custom in
commissions from Glasgow ;—that when Glasgow merchants intend to insure, they order
the factor to do it either in Holland or England, and the letter of adviee, bills of lading,
and invoice, are commonly sent with the ship, which often arrives before any advice could
come by post. Lord Minto, Ordinary, repelled the defence, and found expenses due ;—
and on a reclaiming bill without answers we adhered as to both,—and, as to expenses,
thought where a factor duly obeyed his commission, he was entitled to all his expenses,
whether the employers were litigious or not.

FACULTY.

No. 1. 1787, June 21. MARION TURNBULL against MARGARET OGILVIE.

TaE Lords altered the Ordinary’s interlocutor, and found the granting a personal
bond in exercise of the reserved faculty could only have a personal effect, but not really
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1.30 FACULTY. [Frcuixs’s Notes:

affect or burden the lands agreeable to what they had done, December 16th or 18th
1724, Isobel Sinclair against Sinclairs of Barrack, and tliey were moved by that decision,
and the other in the ease of M“Lellan of Barclay’s creditors, beeause where the creditors
arc not named in the reservation, no purchaser can discover them from-the records.  Vide
21st June 1737, when the Lords adhered.—(26th June 1735.)

" This réclai'ming bill against the interfocutor 26th June 1735 was delayed from time to
time, partly till the then question between these parties upon the relict’s consent to the
disposition to Gardener were likewise reported, and partly because of the importance of
the point of law, viz. the effect of a reserved faculty to burden where either the creditor
or the sum was indefinite, that is, where either it was not with the burden of a particular
debt already existing, or then created. Kilkerran's difficulty was; that the debts were not
real ; yet if the faculty was real, which he thought it was, the bonds might be made real
by diligence and would be drawn back to the date of the facuity, and he thought this was
a reservation of a part of the fee to the extent of this sum. Arniston seemed to think the
faculty real, and that this was a reserved estate effectual against singular suceessors ; but
then he thought that if lie did not exercise it durthg his life by‘granting infeéftments, the
Bonds granted by him could only be preferred to singular successers of the son according
to the dates of their diligence, and therefore was for adhering. I agreed that it was a
rescrved estate but not a reserved fee, or part of the fee of the lands, since the whole fee
was in the son, who was the only vassal, and that reserved estite was no stronger than
the like estate created, (if the father was not before proprietor) as in the case of the Sin-
elairs and of the Romes, quoted in the papers, (and in this Arniston agrecd with me) for
both of them might grant infeftments, but these infcftments would be preferred only
according-to their dates-with the creditors or singular-suceessors of ‘the son the fiar : That if
the faculty was real, any exercise of it after the father’s death was inhabile, at least could only
he preferred according to their dates, otherwise they behoved to be preferred to-all singu-
lar successors, quandocungue the creditors in them should adjudge. At last without a divi-
sion the Lords adhered. But as to the-other question now reported by Lord Balme-
rino, the Lords unanimously found that the rehet of Dr Ogilvie by consenting to Gar-
dener’s disposition, containing expressly the burden of that faculty reserved to the father,
excluded from competing with the children of Robert Ogilvie the father ; for if such a
faculty had been of new created to the father by that disposition, it would have been a
jns quasitum tertio, and binding upon the relict who consented, though no faculty had
been reserved in the father’s disposition to their debtor.

No. 2. 1737, June 28.. BORTHWICK against TRADES MAIDEN Hosp1TAL.,

THEe Lords altered the Lord Ordinary’s interlocutor and preferred the Hospital. The
most of us thought that the reserved faculty to burden being limited to the husband’s
eonsent she could not burden after his death;* 2do, that a faculty to burden did not give
power totally to alter. Vide the Informations, where the general question 1s treated of
faculties and prohibitions, whether majort inest minus aut e contra ; and the decision Hope-
ton against Keith concerning a tailzie is mentioned. .

* Read in the text here, “ with” not * without.” The same contraction in the manuseript is
soinetimes used for the ane, sometimes for the other of these words,



