
BANKRIUPT

1734. anuary .
CREDITORS of SCOT of Blair,. aainst: FRANCIS CHARTERIS Of Arisfield, and his

Tutor.

IN the year 1705, William Blair of Blair 'gianted an heritable bond for

L. 15.000 Scots to the Earl of Glafgow, who, in tbe year 1713, conveyed it to

William Scot, who again transferred it to Colonel Charteris iri fecurity of certain

debts. Neither the Earl nor Mr Scdt were ever infeft upon the procuratory and'

precept contained in the bond. The firft infeftnment was in 728, in favour of

Colonel Charteris, upon the precept coritained in the original bond.

In the competition among the Creditors of Scot and of Lowis of Merchifton,

(who had been conjoined with Scot in many' bligatioiis and fecurities) the Credi-'

tors infifted to have the conveya nce in favoi of, Colonel Charteris, reduced upon.

the a1 of Parliament 1696, by which the date of a 'conveyance is to be deemed

to be that of the infeftment, which in this cafe was taken within 6o days of Scot's-

bankruptcy.
THE LORD ORDINARY ' found that this cafe did not fall under the ad1 of Par-

liament 1696.'
In a petition, th Cre ltors rer rred to Nb 261. p. 1 34. 'in which an heritable

bond,, granted by Merchifton to. the fame Colonel Charteris, though bearing date

r6pg before Me'cion's bati r'ptcy, was held to be of the date of the infeft-

in t taken fix years after, ' rdthi'n 6o days of the bankruptcy, and. therefore. re--

duc~d. ... Th fif . .i .

vered_ ,Thecaf-s aie. rio 1paralle e Metchiffon'i cafe, was,

Sthe precept in an le bond, grarnte by ile bankupt direfily to the

creditoi EHere te at i s not upon aniy bond- granted by the bankrupt, but.

upon that granted by :B r of Blair.,in 1705 Aiy' rgit which the bankrupt

had in this bond was merefy perhinal; upon wlich no infeftment could have fol-

lowed, in the perfombfany credites,.m whointhe bankruptknight have convey
ed it.' Neither the words, therefore, nor theflpirit of the adt of Parliament, fup-
port the plea.of the creditors.. The words of the flatute declare, all difpofitions,

heritable bonds, or other he'ribleighis, upon Which iqfeftment may f.llow,

grangtd by bankrupts, fhjll. only be. reckoned to belpf- the date of the. fafine, law-

fully taken thereon.. With this defcription the fads of the cafe do not agree.

The bond on which.infeftmeitfollowed-was. riot grantedby? the bankrtipt. And

the difpofition.and affignation granted by him, was not.of fuch a. nature as thht;

infeftment could follow upon it-.
The cafe is equally renote from the fpirit as from the letter of the flatute..

The, intent. of the ftatute. was to proted creditors, who,, triufting to the records,

had lent their money to perfons, to appearance poffeffed of eftateik Such per.

fonsare;prevented. froui alienating their property, to the prejudice of creditors,

long before it can be known from the record.that they have done fo. But Scot
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B ANZRTJPT.

No 262. -'wasnever infeft upon the heritable bond: His right wa5 merely perfonal. The
cafe would have been the fame, in fo far as regards the point in diftuffien, ts if
therr 'had btb tio cladue of infeftment in the bond; but 1Tr Soot htid been pdf-
feffed of a perfonal bond of the fame value. His affignation, furely, to fuch a
perfonal bond in 196, could not have been affe&ed by his bankruptcy in

1726.
Although no iifeftment had been taken on the original bond, the conveyance

from Mr Scot was complete. He was by it effe6ually divefted of any perfonal
right he had, as much as after the infeftment was taken. 'If Mr Scot had affign-
ed this right to another, and he to a third, till by progrefs it came into Charteris's
perfon, and then infeftment had been taken, pofterior to Scot's bankruptcy, it
could not be maintained, that the taking of infeftnent avoided all the interme-
diate righis; which were ablolute and complete without refpet to any infeftment.
The direct conveyance, then, to Charteris from Mr Scot, can make no diflerence
in law. If Mr Scot had been himfelf infeft, he would not have been denuded
by a fimple difpofition, without procuratory and precept. Tad infeftment fol-
lowed on his difpofition, it muft have been upon procuratory and precept grant-
ed by him'; and the taking of the infeftmenit Would, abftraaing from the flatute,
have afforded a preference; therefore, in force of the flatute, would have been
annulled.

The flatute has indeed impofed a nullity upon the prefumed frauds, which
might happen between debtors and creditors, by keeping tranfaftions latent;
but the tranfadions are only fuch where infeftment is neceffary to debude the dif-
poner, and afford a preference to the receiver, in prejudice of other creditors.
When the ftatute goes this length, it has 'a moll valuable effedt; but it ought not
to be extended to cafes which neither do, nor, by conftuaion, can be underflood
to be comprehended under it.

THa LORDs adhered to the interlocutor of the Lord Ordinary.

Lord Ordinary, Noewrvl For the Creditors, Ro. Craigk. .For Charteris, fa. Graba*.
Fol. Dic. v. i. p. 86. Session Popers inAdvocates/ Library

1735. November. TRUSTEES Of MATHESON'S CREDITORS against SMITH.
No 2 63.

AN heritable bond was dated in June 172.7. Infeftment was not taken on it
till April 1729; by which time the granter had become bankrupt. The Court
decided, as in the cafe of Merchiflon No 261. supra; that the fecurity muft be
held to be of the date of the fafine; confequently that it afforded no preference,
and muft be confidered as a mere perfonal feOcurity. See The particulars voce
PERsoNAL and REAL.

Fl. Dic. v. 1. p 6.
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