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CrepiTors of Scor of Blair, against- Francis CHARTERIS of Amisfield, and his

5 Tutor’. : I . .
‘I the year 1705, William Blair of Blair ‘gitnted an- heritable bond for
L. 15.000 Scots to the Earl of Glafgow, who, in the year 1713, conveyed it to
William Scot, who again transferred :iit‘tQ}CbI'oﬂ;eT Charteris in fecurity of cértain
debts. * Neither the Earl nor Mr Scot were éver infeft upon the procuratory and’
precept contained in the bond. The firft infeftment was in 1728, in favour of

Colonel Charteris, upon the preceﬁt containéd' in the original bond. :

In the competition among the Creditors of Scot, and of Lowis of Merchifton, °

(who had been conjoined with Scot in may 6bligations and fecurities) the Ctedi-:
tors infifted to have the conveyarce in favour of Colonel Charteris, reduced upon.
the a@ of Parliament 1696, by which the date of a ‘Conveyance is to be deemed
to be that of the infeftment, which in this cafe was takgniwithin 6o days of Scot’s

bankruptcy. L L ‘

“Tuz Lorp OrpINaRY ¢ found that this cafe did-not fall under the a& of Par-
Iiament 1696., 4 ’ R :/') £ :3, ‘ ! ;";-':' .’ '/ . R ’ - -
” In a petition, the Creditors referred to N6 261. p: 1234 ir which' an heritable
bond, granted by Merchifton to.the fame Colonel Charteris, though bearing date

Tong before Merchifton’s bankruptcy, was held'to be of the: date of the. infeft-

tment taken fix
duced. -

i

T dnvioires “The calas ate rlof parallel, ' ‘The fafiné, in-Metchilton’s cafe, was,
'up'dﬁ"thé) precept in an heritablé bond, granted by the banktupt direitly to the ~

ereditor. “Here the fafine is ot “upon ‘any bond granted by thg bankrupt, but.
wpon that g'ranted”_by.ﬁlﬁir;‘pffﬂlairqin 1705. Any right which the bankrupt

had in this bond was merely perfonal ; upon which no inféftment could have fol-
lowed,. in the perfon of -8@ny creditos, .18 whoitxthe banKrupt. might have convey-
edit: Neithexr the words; thersfore, nor the.fpirit of. the a& of Parliament, fup-
port the plea. of the creditors. Bhe words of the ftatute declare, all difpofitions,
heritable bonds, or other heritable ﬁ'ghfs, upon which .infeftment may fillow,
granted by bankrupts, fhall.only. be reckoned. to be,of the date of the. {afine law-
fully taken thereon.. With this defcription the faéts of the cafe do not agree.
' Fhe bond.on which.infeftmeit followed-was. riot ‘grantedby the bankrupt: And
the difpofition. and affignation granted -by him, was not.of fuch.’a. pature as that;
mfeftment: could follow. upon it. : ~

- The cafe is equally remiote from the fpirit as from the letter of the Ratute..

The intent of the ftatute. was to protect c;‘ec}itors,_whd,,t'ruﬁing to the records,
had lent their money to perfons, to appearance poffefled of eftates: Such per«
fons.are.prevented. from alienating their property, to the prejudice of creditors,
" long before it can.be known. from-the record.that.they have done fo.. But Scot.

fix years after, within ‘6o.days of the bankruptcy, and. therefore. re-.
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-was-never infeft upon the heritable bond : His right was merely perfonal. The
«cafe would have been the fame, in fo far as regards the point in diftuffien, &s if
there 'had 'been ho claufe of infeftment in the bond ; but Mr Scot hud ‘been pof-
fefled of a perfonal bond of the fame value. His aﬁignatlon furely, to fuch a
perfonal bond mn 2716, could not have been affeted by his bankruptcy in
1726.

Although no infeftment had been taken on the original bond, the conveyance
from Mr Scot was complete. He was by it effectually divefted of any perfomal
right he had, as much as after the infeftment was taken. If Mr Scot had affign-
ed this right to another, and he toa third, till by progrefs it came into Charteris’s
perfon, and then infeftment had been taken, pofterior to Stot’s bankruptcy, it
could not be maintained, that the taking of infeftmenit avoided all the interme-
diate Tights; which were ablolute and complete without refpe to any infeftment.
The dire& conveyance, then, to Charteris from Mr Scot, can make no difference
in Taw. If Wir Scot had been himfelf infeft, he would not have been denuded
by a fimple difpofition, without procuratory and precept: Had inféftment fol--
lowed on his difpofition, it muft have been upon procuratory and precept grant-
ed by himn ; and the taking of the infeftment would, abftra&ing from the ftatute,
have afforded a preference ; therefore, in force of the ftatute, would have been
annulled. . ‘

‘The ftatute hds indeed impofed a nullity upon the préfumed frauds, which
might happen between debtors and creditors, by keeping tranfadtions latent ;
but the tranfations are only fuch where infeftment is neceffary to denude the dif-
poner, and afford a preference to the receiver, in prejudice of other creditors.
When the ftatute goes this length, it has a moft valuable effe@ ; but it ouglit not
to be extended to cafes which neither do, nor, by conftru&wn can be underftood
to be comprehended under it.

Tue Lorps adhered to the mterlocutor of the Lord Ordinary.

'Lord Ordinary, Newbhall. For the Credntors, Ra. Craigie. o For Charteris, ¥a. Grabm
Fol. Dic. v. 1. p. 86. -Session Papers.in.ddvocates’ Librarys<"
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1733- Nozember TrusTEEs of MATHESON's CREDITORS ggainst SMITH.

AnN herxtablc bond was dated in June 172%. Inféftinent was not taken on it
till April 1429 ; by which time the granter had become bankrupt. The Court
decided, as in the cafe of Merchifton No 261. supra ; that the fecurity muft be
held to be of the date of the fafine ; confequently that it afferded no preference,
and muft be confidered as a mere perfonal fecurity. See The particulars ooce
Personar and Rzal. '

Fol. Dic. v. 1. p. 86.



