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BONA FIDE CONSUMPTION.

SECT. I.

- Bona Fide Poleffion of Teinds.

1731. _Wne 25-
STIRLING of Herbertfhire against FEUARs of Denny.

IN a purfuit againft feuars, at the titular's infitance, for the teinds of their
lands intromitted with by them; the defence pleaded, for bygones was, That

they had been in ufe, paft memory of man, to pay a certain duty, in name of
teind, to the minifter of the parifh, prefumed to have had a title, fince no other
titular appeared; and therefore quoad the refidue they were bona fde poffeffors.
-Answered, Minifters have a right to maintainance out of the teinds, but can.
not be prefumed to be titulars, efpecially fince the a6k I 690, giving to the patron
the fame fiare of teind, that then remained with the clergy; and the receipts of
teind-duty taken froi the minifler by the heritors, deftroy this prefumption,
bearing ' teinds payable to him out of the lands ;' fo that the receipts do not
fo much as infinuate, that the minifter was titular, or had a power to difcharge
the whole teinds. Found, that the fums paid to the minifter do not exoner the
heritors from paying the remainder of their teinds to the titular, and found them
liable for 40 years preceding the citation.

This decifion was reverfed by the HousE of LORDs, and payment to the mi-
nifter for 40 years, was fullained as bona fde payment quoad the whole teinds;
which feems to be reafonable, for the heritor muft uplift the teind, to fave it
from perifhing in the tenants hands; and it would be hard to oblige him to be
another man's fa6tor without a falary.

In this cafe it was likewife found, That an heritor poffeffing his own teinds by
virtue of a tack from another, as tackfman, is a bona fide poffeffor until interpel-
led by the real titular.

Fol. Dic. v. I. p. I10.

See The particulars voce TEINDS.

1748. November 8. SMITH of Methven against OLIPHAnT of Bachilton.

DAVID SMITH of ,Methven, and Katharine Cochran his mother, titulars of the
provofiry of Methven, purfued David Oliphant of Bachilton, for the teinds of
his lands due within the years of prefcription, as lying within the provoftry
To which it was answered, That Bachilton had paid during thefe years a certain
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