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- It was alieged for the Earl of Kelly, -as assignee to the ydungest sister, That

by the posterior dispositions upon which Mr Duncan wa$ infeft; and had pos-

sessed the lands, the Orlgmal destmanon was altered in favours of heirs what- "

somever.- -

- Answeéred for the eldest sister and her husband “That thcse dlsposltmns bemg
‘but priv
followed X
the - superior; who had done no deed confirming these - posterior- rights ; and
since the supermf had “so anxmusly provided against splitting his feu, heirs

* whatsomeéver in the latter conveyances were to be understood the heirs of in-

_ vestiture, and such as the superior could have been obhged to recexve as vassals
in the subject dlsponed viz. heirs-female without division." - :
" Replied for the Earl, Tha{ by: heirs whatsomever are always. understood heirs

at law, and consequently, wheré. the succession devolves on females, heirs-por-

tioners ; and since the later' dispesitions, on which"Mr Duncan was infeft, were
tdken to heirs -whatsomevcr he showed his’ mtentlon that his heirs at lawshould
succéed him, as much -as-if he had dlsponed “his lands to all his sisters

equally, in which case, they, as cred1tors, mlght have adjudged, and so -
«obhged the superior to receive them. As to what prejudice the superior may

sustain from the- ongmal destmanons bemg altered, that was fus tertii to the
defenders :

“Tar Lorps found it proved by the wnts produced that the destmatton was; |

alfered in favours of heirs and assignees whatsomever -
| v 1Clelk, _?um?gq, :
Edgar, p. 181,

Abt. Gralmm, sen, Alt Hay & Murra_y.
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1728, November 2"6. F RASER dgainst M"KENzIE.

In a ranking and sale of thc lands of Pitcalzean, the subject in. competition -
‘was an apprising of these lands, led by Campbell of Boghole 1675, of which

there were two conveyances, one voluntary from Boghole to Auchlossin 1680,
the other by an adjudication at the instance of Campbell of Calder, against the
- heir of Boghole, 1700. The. voluntary rlght being evidently preferable, it was
objected by the legal disponee, who had done diligence upon Boghole’s ap-
-prising; whereby it was saved from the negative prescription, That his compe-
_ fitor's right was fallen non utendo, no document having been taken upon it
~ sinte it was granted.

creditor upon the estate of Pitcalzean, Whose interest it would be to have Bog..

hole § apprising cut down, but not competent. to any one claiming under Bog-

;- for if the appnsmg be extmguzshed, there is an end of the

‘hole’s apprising
: 596G e

 eonveyances from vassals, upon which only base infefiments had -
y could not be deemed an alteration of the ongmal destination by -

It was answered, This objection is competent to any real-

. . No 4.
altimatély
into the per-
son of one
proprietor,

" who dying

without heits
of his own
body, it was -
decided a. '
mong his sis-
ters, that the

“after-convey-

ances were,by
prescription,
now the rule

-of successiop.
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No 6.

“The nature
of an appris-

. ing, and par- _

ticularly, if
passession of
“a part of the
apprised lands
by the appris~
er or his as-.
“signee, will
preserve a-
gainst the
negative pre-
- stription as to
the.rest,
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questxon as to both; if it subsist, it must subsist if his person who has the only
right to the same. Replied, Prescription is no other than a personal exeeption;
it is not a real extinction, like payment, to cut down the debt; and therefore,
though the voluntary assignee be excluded, because of his negligence, the ap-
prising may well subsist to be takenh up by any person who can connect a title
to it.  Tue Lorps found the conveyancc of the apprxsmg by Boghole to ‘Auch-
lossin- plCSCI‘led non. utendo. ;

- _— Fol Die. v, 2. p. 97+
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1746. November Ig and 1747 Fanuary 27
JACOBINA CLirk against The LARL of HOME.

HELEN TRo:rTm apprlsed the estate of Home in 1655 ; and in 1724, Mapr
Clerk adjudged this apprising from Helen Trotter’s grand-child, upon a decreet
cognitionis causa, and thereon Jacobina Clerk his daughter pursues an action of
mails and duties.

In which the Earl of Home baving compeared and pleaded, That He]en
Tiotter’s apprising was prescribed ; and the pursuer having replied upon inter-
ruption, the Lorus, after hearing parties, “ found the'reply of interruption not
proved, and sustained the defence of prescription.”

A variety of things were thrown out in this case, many of them from the
Bench, which deserve to be taken notxce of, although they did: not receive spe-
cial interlocutors, the interlocutor bemg only in general, as has beenr sald

And jirst, it was for the pursuer pleaded,-that as an apprising was of its na.
ture a rxght of property, a sale under reversion, and, after expiry ‘of the legal;
a right absolute and irredeemable, it could not be lost by the negative prescrip-
tion ; as the negative prescription lay only against a debt or obligation, and
that rights of property were not the subject of the negatwu, but only of the
positive prescription.

And esto the negative prescription were competent to be alIefred against-a
right of propesty, it could only be competent to one who could plead the po-
sitive prescription :- And as to the positive prescription, there were not habile
terms for it in-this case;, as the Earl of Home, the heir of the debtor, against
whom the apprising was led, could not plead a positive’ prescription on the an- |
cient titles of the family, of whxch they were dxvested by the apprlsmg and in-

“feftment following.on it.

With 'respect to the first, the negatlve prescrlptlon of rxghts of property, it
was admitted, that an apprising was in its nature a right of property, a sale
under reversion, and absolute after expiry of .the legal. But answered, That
all claim upon right of property was lost non utendo, as well as action upon’ obli.
gations ; for which ‘the letter of the act 1617 was referred to, where it is sta. |



