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No 7. THE Lois found the libel and reply relevant and approven; and therefore
decerned Torphichen to re-fund the fum.

Fol. Dic. v. -. p. 1o5. Stair, v. i. p. 56.

T708. 7anuary 29. FULTON against JOHNSTON.

THE poffeffor of a bill having raifed a procefs of recourfe againfi the drawer,
and thereafter indorfed the bill; in a new procefs for recourfe, at the indorfee's
inflance, his knowledge of the former procefs, which rendered the bill litigious,
found relevant to fubjea him to the oath of the indorfer.

FoL Dic. v. z. p. 105. Forbes, p. 233.

*z* See The particulars voce LrrioIoUs.

1728. 7une. M'AUL against LOGAN.

IN a competition between Archibald MAul in Killofide, and Hugh Logan in
Littlecreoch, M'Aul arrefter, was preferred to Logan an indorfee; becaufe, ' it

confifted with the indorfee's knowledge, that the arreftment was laid on before
the figning of the bill by the drawer.'
At the time the indorfation was taken, the indorfee, knowing of the arreft-

ment, faw that the bill was not figned by the drawer, but then got him to add
his fubfcription.

In a petition for the indorfee, it was argued, That there is no law or cuftom
enjoining the drawer of a bill to fign at the time of acceptance, otherwife the
bill fthall be null. Neither can fuch confequence be founded on the reafon of
the thing, or the nature of the contraa. It is the acceptance which conifitutes
the tranfadion. There is no obligation impofed on the drawer. A bill is not a
contra& between the drawer and the acceptor. If it be a contr&& at all, it is
ab una parte tantum obligatorius, as mutaum or stipulatio in the civil law. In the
cafe of a draught, the drawer often pays without at all fubfcribing. In that
cafe, it may be the drawer who is the debtor, and the drawee will have recourfe
on him, although there is the name of but one of the parties on the bill. If the
debtor in a bill fign it, it is good, whether he be drawer or acceptor. In this
cafe, however, the drawer's name is in the body of the bill which ought to be
held fufficient.

This bill is holograph, which does away any argument founded on the rifk
of forgery. In the cafe of the Kirk of Bogrie,* a bill was reduced accepted while
blank in the drawer's name, not fimply becaufe it wanted the drawer's name,
but becaufe it fell under the act of Parliament againift blank writs.

The drawer of the bill in queflion, by not having figned it, has tranfgreffed
no law. And the indorfee's knowledge, that there was an arreftment upon-a
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No 9.
An onerous
indorfee, who
knew, when
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the indorfa-
tion, that the
frn had been
arrefted be-
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bill, which sun natura is not arreftable, could hot put hir in sqle fide to take NQ 9.
the indorfation for payment of a juft debt. If the bill be found null, -the onib.
quence would be injurious to commerce. Many creditors on bills cannot write.
In a cafe, Ewart contra Murray,* a bill, blank in the drawer's name, was fuf-
tained, where the creditor had put his name to a receipt at the bottom of the
bill, for a partial payment. Whence it appears, the want of the drawer's name
in its proper place can be fupplied aliunde.

Answered: Bills of exchange would be void, as wanting the folemnities of
writs required by ftatutes, if they were not excepted by the cuftom of mer-
chants. Cuftom; therefore, muff afcertain, whether the fubfcription of the draw-
er is requifite or not. As to foreign bills, it is unqueftionable that the drawer's
fubfcription is effential. Inland bills were introduced in imitation of foreign
bills, therefore muft follow the fame rule.

A bill is a mandate upon the acceptor to pay; and, when accepted, an obli-
gation on the acceptor to pay to the poffeffor. There is likewife an obligation
on the drawer, viz. to pay to the poffeffor if the acceptor fail to pay; fo the ar-
gument in the petition is without foundation.

There may be an obligation upon the perfon figning a mandate, though the
mandatarius do not formally fign it; but the prefemt queftipu is, whether the
acceptor can be bound where there is no mandate.

A bill accepted without a drawer is equivalent to a promiffory note; which,
if not holograph of the obligant, would be null. See 29 th January 1708, Ar-
buthnot againft Scot, Forbes, p. 233. voce PROMISSORY NoTE.

Bank bills, and notes of trading companies, are particularly excepted from ad
1696, c. 25. relative to blank writs. The notes of private individuals have not
the fame privilege.

The cafe of Ewart againtl Murray can have no effed on the prefent queftion;
for though the defea of the drawer's name may be fupplied, it does not follow,
that, before that:defe& was fupplied, the bill was good. The bill was not good
at the date of the arreftment.- The petition was refufed.

For Arrefttr, Chat dresbre. For Indorfec, fas Cochrae.

Fol. -Dic. v. x. p. 105. Session Papers in A4dvocates' Library.

t748. une 2. BouAcK aC ainst CROLL. No to.
BEATTY aVing right by fuccellion to a tack, fuffered Croll, his brother-in-law, A perfon

and who had been fervant to his predeceffor, to keep the natural poffeflion, du- have knowa
ring which he affigned the tack to Bouack, to be entered on at the Whitfunday of the affig-

nation of a
following; but, before theser, he fubfet.the lands to Croll, making the com- leafe, before

mnencement of his fubtack a teov eoeding the date. he obtained a

Bouack warned Croll, and purfued a removing, in which it was pleaded, That cerned to re-

the de&nder's right was firift clad with poffellion. move.

10 G 2

* Examine General Lift of Names.

SICT. 2. x695s


