SecT. 3. BILL or EXCHANGE. 1527

1728. February. GRIERSON 4gainst EARL of SUTHERLAND, -

A piLL drawn payable to a third party, bore this claufe : ¢ This, with the por-
¢ teur’s receipt, fhall oblige me to pay the like fum to you or your order.” The
acceptor having paid the bill, indorfed the obligation for repayment. In a pro-
cefs, at the indorfee’s inftance againft the drawer, this defence was proponed, that
the obligation to repay was of the nature of an ordinary obligation, no bill of ex-
change, and though indorfable, a privilege competent to any fimple obligation,
it was liable to compenfation upon the debt of the cedent. Tue Lorps repelled
the defence. See No 50. p. 1447.

Fol. Dic. v. 1. p. 99.

1755. March 6. Davip Ociuvik against RoBerTsoN of Redleikie.

OciLvie accepted a bill to the order of Robertfon, bearing for value ; this bill
was duly protefted for non-payment, and the proteft regiftered. After the bill
had lien over five years, Ogilvie brought a procefs againft Robertfon before the
baron-bailie of Alyth, fetting forth, That Robertfon having purchafed fome
viGtual from Ogilvie’s brother, did, at the feller’s .defire, pay part of the price to
Ogilvie before receiving the victual, and took the bill in queftion for the fum,
agreeing to return the bill when the victual fhould be delivered: That the
vicual was foon after delivered ; and therefore concluding, That the bill thould
be returned. Robertfon havmg denied the libel, the bailie allowed a proof by
witnefles ; to which Robertfon, who was prefent, made no objettion. The wit-
nefles depofed in terms of the libel. The bailie decerned Robertfon to deliver
up the bill, and Ogilvie charged him for that efiect ; but went no farther in dili-
gence., Robertfon obtained a fulpenfion, but did not intimate it till nine years
thereafter ; when, at the fame time, he charged Ogilvie with horning to pay the
bill. = Ogilvie thereupon wakened the fufpenfion, and put up proteftation for
produdion thereof; and, on 7th July 1750, in common form, gave it out
with the procefs of wakening, to be feen. Robertfon did not return it that
{effion ; but, in the enfuing vacation, proceeded to extreme diligence upon his
horning ; and, by a caption, obliged Ogilvie to pay the fum in the bill with
fourteen years intereft. Ogilvie thereupon raifed procels of oppreflion and da-
mages, fetting forth thefe falls; and further alleging, as an aggravation of the
oppreflion, That though Robertfon lived in his neighbourhood, and had a mef-
fenger at hand, yet he did nothing till he found him in the market of Perth, 16
miles from his home ; and there apprehended him by the caption, in order to
“diftrefs him, and ruin his credit.

* This procefs being conjoined with the fufpenfion, it was pleaded for Robertfon,
That the proof brought before the inferior court was inhabile ; for that a written
obllgatmn is not to be taken away by parole evidence ; therefore the proof was
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