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1725. 7uly 22
Scraws and their Hospanps, and RaNKeN in Blairquhan, their Assxgnce
- against 'The HEIRs-PORTIONERS of Glenour. -

Tue deceased John Kennédy of Glenour, granted bond to Schaw of Nether-
Grimmot, to which the pursuers had right by progress. After contractmg this
debt, Glenour, the debtor, disponed his estate to Alexander- Kennedy, his eldest
son and apparent heir, who became thereby liable to his father’s debts precep-
tione hereditatis. - Alexander Kennedy afterwards dying, an action was brought
upon the said bond against his sisters, as heirs served to their brother, who re-

presented the father praceptione bareditatis.

. The defence insisted on, was, That the passive title preceptio hereditatis non

transit in baredes ; and therefore the defenders, heirs only to the person who
was liable in that passive title, could not be made liable upon that medium, far-
ther than quatenus pervenit ; that is, for the value of the subject disponed to
their brother. And it was pleaded, That praceptio bereditatis is a penal pas-
sive title ; none of which go against heirs; an appa!nt heir accepting a dispo-
sition, without any burden of debts mentloned has no intention thereby to re-
present his predecessor, peither is he made liable under the character of heir;
tor then he would be equally subject to all the debts prior or posserior : It re-
mains only, that he is liable upon the medium of a penal certification, made-
by the law in odium of apparent heirs, to punish their accepting conveyances
of their predecessox s estate, with a design to exclude his creditors. It was
added, That this passive title has a great resemblance to that of a behaviour;
and, indeed, behaviour ought rather t6 pass against heirs, than preceptio: By
behaving, one mixes himself in the succession, whereby his design to represent

" the predecessor is presumed ; and therefore the law subjects him universally ;

but in regard that it is penal for one who makes but a trifle, perhaps nothing
by his behaviour, to be liable in infinitum, the passive title becomes extinct
with himself; and bis heir cannot be reached upon that medzum All' which,
equally applies to the passive title now in dispute. . Vo
It was answered, If by the allegeance, ¢ that penal actions do .not transmit
¢ against heirs,’ the defenders mean, that no action transmits against an:heir,
farther than the defunct was Jucratus ; this is contrary to express principles of
law ; for when one enters heir in a damnosa bereditas, the making him liable

‘in infinitum, is in this sense penal ; and yet this- burden 'would pass against the

heir’s representatives, without the least mitigation. By penal actions, are only
meant such as have their vise ex delicto, ov guasi delicto ; which is the founda-
tion of that passive title, vitious intromission. A disorderly intromission with
a defunct’s effects, the law absolutely prohibits, and has annexed a sanction to
the prohibition ; in which view, the passive title is evidently a penalty: But
from thls, a praceptio bwredztatz.r differs in every article. No body has said,
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sawe.the dcfendsr, ‘that the.lew giscontages conveyances to apparent heirs, or
that the passive title praceptio hereditatis is introduced “in sdium of apparent

heire ; on the contriry,. trémisiotions of that kind ase bighly reasonable; pro--
viding there is no intention 0 defraud creditors, | (amd. thecefore, the law has
~burdsned. them with the thes: ‘existing debts of the disponer): And since they

sre authorised by the law; under that limitation, they.can bave nothing of delin-
© quency-in their- ‘natare, amdeh passive: title cannot-be penal.  That this pas-
sive title of preception is not intreduced in odium of apparent heirs, will fur-

ther appear from this consideration, that were this the motive, it ought to- ex-

tend to all gratuitous dispositipns, whether the receivers were aliagui succegsurs,

or not ; beingall of them equally hurtful to creditors; and yet a gratuitous

conyeyance, though in Jaw, rcducxblc where fraudulent, makes no receiver uni-
vcrsaﬂy liable, but he who is ‘@liogui sugcesiurus; and et sueely there is np
more ‘vitiosity in the case, ghan if the ‘conwveyance had been made to a strang-

" As for the gestio pro b@redc ‘mentioned by t,he deﬁ:gdc;, as one of the pas-
sive txtles that pass not against heirs ;  the reason is not, that there is any thing
penal in this passive. title in any proper sense of the word ; but because, it be-

© ing magis animi quam. fa‘ctz,..a&u&hm“af Diea-awhe is said to behave, his

* successors cannot well explain quo anims or titulo he did intromit. In the last -

place, it was noticed for the pursuer, that this point._was already decided, 3d
December. 1701, George Wilsen contra- knnes, {see- Arpenpix.) where it was

adjudged, that this passive title, praceptio hereditatis, had the same effect with a -
service as heir, in ‘these two respccts mo, That it did not prescribe ; 2do,,'

That transtt in beredis. .
$ Tmi Lo:ws found thc defendcrs habie in fotzdum

T Dz; V. 2. p. 74+, R;nLDec . L. No. 59~p 114
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e Edgar rcpofts this' caée :

Tas decaased ]ohn Kennedy of Glenour granted bond to Shaw of. Nethcr-
Grimmiot for 320 merks; to which the pursuers had right by progress.

After contracting of this debt, Glenour the debtor disponed his estate in fa-
vours of his eldest son Alexander Kenncdy, who obtained a charter under. thc
- Great Seal, and was thereupon infeft.,

‘The defenders, sisters to the said Alexander Kennedy, bemg served heirs to
_ their brother, who represented his father pmwptwnc b«m:ditam were pm'sucd

for | payment of the above bond.
The defence made for them was That though their brother would have been

Tiable for their father's debt praceptions bareditatis, yet that being a penal pas-
sive title non transit in baredes, and therefore it could not be transmitted against

the heirs of the dxsponec beyond the extent of the subject ; that this passive.

VoL XXV. | 531’
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title had a near resemblance to that of gestio pro barede, which is not transmit-
ted against the heirs, neither should the other. ~

To which it was answered, That the rule by which penal passive txtlcs do not
transmit against heirs comes from this, that such actions have their rise ex delicto
or guasi delicto ; and that there is further reason likewise, that gestio pro berede
does not transmit, that it is magis anims quam facti, and after the-death of the
person who is said to behave, “his successors cannot so well explam quo animo or
titulo his predecessors did intromit. . A

« Tre Lorps found the defenders lxablc in .rolzdum.

Reporter, Lord Milton.  Act. Pat. Grant. . Alt. dnd. Macdowal.  Clerk, Mur‘my./

N. B. It was alleged for the pursuer, That a question, such as this, had been
determined 3d December 1701, Wilson contra Innes, (see . APPENDIX ) where the
Lorps found, that this passive title had the same effect with a service as heu',
“because it did not preseribe, and,did transmit agamst the heir. "

Edgar, p. 201.
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1732. July. .
Crep1tors of MERCHISTON agazmt REPRESENTATIVES. of COLONEL CHARTERIS.

A creprTor dying during the dependence of a reductlon upon the head of
usury intented against him, it was questioned if this penal process could transs
mit against his Representatives; the Lorps found, that the effect of usury be-
ing to annul the bond as a real exception, it was good against every person.
claiming upon the bond ; and. if good against the-heir by way of exception, it

must be good by way of action, being the samc thing in a different form.—Sea
APPENDIX. :

’

Fol. Dic. v. 2. p; 74?

e p——
. ) ! /
v744. February 22. A. against B.
THE passive title of vitious intromission, where the proof had been led ia.
the intromitter’s time, was found to-transmit against. his executors. The case-

would. have been the same although it had not gone farther. in. the mtromxtters
time than litiscontestation.

Kilkerran, (PersoNaL aND TRANsMISSIBLE.) ND 2. p. 396..
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