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years,. procaedmg ey ps’écepts of elare mmt Tt iwas v?yectcd with regard

- to éne of the instruinehitd of ‘dasine, taken in the 1696, That it was null, the .

‘saperior, Who grantéd thé ‘precept of clare comstdt, béing at that time dead,
which was offered’ to 'be proved, whereby the precept fell, and consequently

| No 87

this sasine tould be no foundation for a- positive préseription. In answer, it was
admitted, ‘That if the sasifie apon which the -préscription is founded were null
in point of selemnity, as Wanting §ymbéls; or suth like, there could be no pre-

scription: But where thére # tio objection to the sasine itself, but to the war.
_ rant of the sasine, which the possessor is not bounid to produce to sapport his
- prescriptions, the very inténdment of the statute s, to- remove all objections
. dginst the title, other than thwit of falsehood. The Lorps found, that the in-
feftment in the 1696 is a habile title of prescnptmn. '

- Pl Dic. v. 2. p. 103

R

R * Lord Kr}ker'rm mentrens thrs case in thrs manner

Tm: exception of precepts of clare constat in the 35th act of the Parlxament '

1693, was found to be absolute, and that such précepts became inefféctual, not
onily where the receiver,-but also where the granter died before sasine taken
* theveo, though still such precept and sasine was understood‘ tobea uﬂe of pre-
r scrrptron t g

But when the obtamer of a precept of clare constat, who had taken hrs sasine

“after the superior the granter’s death, had conveyed the lands to a smgular suc-
cessor, whp had obtained from the succeeding supermr many years theréafter a
confirmdtion of all rights, trtles, and securities, in respect the obtainer-of the

said precept of clare constat was then on life, aIthdugh the confirmation was

~ only in the foresaid general terms, the same was found to be effectual to the
- puretiaser, and not challengeable by the heir of .the ancxent vassal predecessor A

. df the obtainer of said precept.

* This confirmation was considered as. of the same effect as if the supeﬂor ‘had

renewed' the precept of clare to the obtainer of theé former, though xt dxd aot

- a‘ppear w‘hether or not he knew that he was then od life, .
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1724, _‘7aly 28. The Eary of MaRcHMONT agmmt The EAKL o H oME:

" Tus Earl of Marchmont having rrght by progress to the lands and barony of
Greenlaw, of which the lands of Tennandrie are a part, by titles derived from
the Earl of Home’s predecessm's, and bemg, as his apthors had been, in the

r\peaceagle possession, for years beyond memory, of the whole barony of Greenf
" law, except the partreular lands of Tennandrre, ‘which had been and contmued
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" to be in the pessession of the Earls of Home also for time beyond memory ;

raised in the year 1695 a process of reductien, improbation,- and declarator of
property of the lands of Tennandrie against Charles then Earl of Home, at that
time in possession of these lands, and likewise against the apprisers of the es-

~ tate of Home, against the Representatives of George Home of Dirrington, and
against the Representatives of Mr David Home, parson of Greenlaw, which

George and David Homes, the pursuer supposed, from the writings produced
by him, to have been authors to the Earl of Home in the rnght by which he
possessed the lands of Tennandrie.

It appeéared from the writings produced by the pursuer, and was admitted
by the defender, That the barony of Greenlaw, mcludlng Tennandrie, had
been granted in feu by the Earls of Home before the year 1600, and that by
progress they had come into the person of Home Earl of Dunbar, who was in-

feft in the absolute right of them, both property and superiority, by virtue of -

" a charter under the Great Seal, anno 1600, proccedmg on the Tnecessary re31g-.

nation. - -

It appeared also. by the pursuer’s production, and was adnutted by the dc- -
fender, That Lady Anne Home daughter and co-heiress to the said Earl of
Dunbar, and as detiving rxght from her sister, had in the year 1615 granted -

a wadset’ right over the whole barony, mcludmg Tennandue to Sir Gideon
Murray, for 20,000 merks: That Sir Gideon conveyed the said right to Home

- of Manderston, who, in the year 1620, used requlsxtlon of his. nioney in due

form; but not having received .it, he carried on a process. of poinding the
ground, -and obtained decreet against the then possessors, particularly against
one Mr David Home who posséssed the lands of Tennandrie: And that Man.
derston likewise that same year carried on a process of apprising, by which he
evicted the ground right of the whole lands, and all reversions, &ec. of it, upon

which apprising he expeded a charter under the Great Seal; and was thereupon -

infeft ; and that in the said year, Manderston entered into a new transaction

with Lady Anne ; aud for a further sum of money then paid to her, he ob-

tained from her a ratification of the apprising, a discharge of the Iegal reversion, . -
and a full disposition to the lands, and to all rights of reversion, &c. competent .

to her as to the said lands of Greenlaw, including Tennandne whereof she_;

then delivered him a connected progress of writings.

Anno 1623, Manderston disponed his right to Logan of Coultfield, Who in:
the year 1624, obtained a decreet of removing against the tenants of Green- -

- law, and particularly against Home, parson of Greenlaw, as possessor of Ten-

nandrie, who, by mistake, was named in the decreet Alexander instead of

- David.

It also appeared from the pursuer’s writings, that the said: rlght had come by -
progress, in the year 1644, into the person of Home of Haliburton, who ob- -

tained from the Crown a new chartel containing a clause of novodamus, and -

that he used an order of redemptmn of a wadset right, said to have been oris-
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ginally granted to Mr Dawd Home, parson of Greenlaw, in the lands of Ten-

-pandrie, for the sum of 4400 merks, by the said Lady Anne- Home Wthh or-

.der of redemption proceeded against the heirs of the said Mr Davxd and against
Home of. Dirrington, as purchaser from Mr. David, and agam,st the then
EarI of Home, as purchaser from Dirrington ; and that upon this orden_he
ralsed and eXecuted a summons of declarator of redemptlon in the year fol-

o lowing. .

And, lmtl _/, it appeared and was admxtted that the said nghts had in the-
year! =1683, passed by progress. ta the pursuer, and that he had used a new or-
der.of redemption of the lands of Tennandrie, on the same’ footing-with the
former used by Haliburton, and likewise that the pursuer had anne 1695 raised
the present process, and kept it alive, or revived .it by proper tiansferences, as
occasion required, till this time, and that in December r72t, the pursuer’ had

. extracted: a decreet of certification agamst all writings in the possession of the ,

Earl of Home, and the other defenders, affecting the lands of Tennandne,
which had not been produced; and that the Earl had- produced none, but
such . as: showed. that he was. heir by progress to James-Earl of Home, heir-

‘male to the former Earl of Heme, and son and heir to the said Ladyr Anpe -

Home, who.anno 1638, obtained a charter from. the Crown, proceeding on a re- -
signation by-the Ladies Down .and Maitland, daughters and hgiresses of line to .
the said former Eail of Home, containing the lands of Ténnandrie, &c.; Trem,

" Sasine on the- said charter; Item, Retour, Alexander Earl of Home, as- heir to-

" Lady Anne had, anno 1617, granted a feu-right of the lands of Tennandrie to.»

the said James his-grandfather,. dated anno 147073 ltem, Precgpt and. sasu}c
thereon of the lands of Tennandrie, &e.. - ¥
The pursuer also .insisted. (but it was. not: adnntted by thc defender) that

Mr David Home, parson ‘of Greenlaw, redeemable for the:sum of 4400 merks, .
and; that she had conveyed the right of redemption to Manderston. by the -

above transag:tlon anno 1620, to which the purswer had now right by progress.. "

He hkewxs& centended that if* appeared from- his production; that the Earl. of
Home had . cgme into poessession of the lands of Tennandrie by virtue of a con-
veyance from Home of Dirrington, of the said wadset right; ongmally grantcd
to Mr David- Home, which right: Dirrington had acqutred from the, said Mr

David ; and thjs wadset-right being now become vmd “by.virtue of the certifi-

cation extracted anmo 1421, the complete’ right of property-to the landsof Tcﬂ-

~ nandrie ought to be declared to. belong to him, as having right by progress:to-

- the absolute d;sposmon of the said lands granted by Lady -Anne to, Home of

Manderston anno 1620.

And for proving that the’ saxd wadsetanght had been granted by Lady Anne -
to Mr David Home, and that he had thereupon entered-into the pessesssion .of .
the.lands, and conveyed his right to Dirringtor, and that Dirrington had con--
veyed it.to the Earl of Home, the-pursuer referred, 1mo, to a.letter of reveré-
sion pnoduced _bearing . to- have be¢n granted ‘by. Mr DaV1d Homc to the saidd ~

No 88.
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Lady Anne anno 1617, p’obterior to the Wadset-right“to Sir Gideon Murray, but

“prior to the absolute right granted by Lady Anne to Manderson, wherein Mr

David declares, « That forasmuch as the Lady Anne, with consent of her hus-
band, Sir James Home, had set, and in tack and feu-farm letten to him, his

_ heirs and assignees, the lands of Tennandrie for 4400 merks; that the said feu-

farm shall be redeemable for the said sum by the said Lady Anne and her hus- -
band, or their heirs:” But it must be noticed, that the letter contains a proviso,
« That in case -it should happen the said Lady Anne and her _spouse to sell

" and dispone the heritable right of the foresaid lands before the lawful redemp- -
*tion, that then, and in that case, the foresaid letter of reversion should expire,

‘be null, and of none avail, and that the said lands should remain with the said
Mr David and his foresaids in feu-farm, conform to the infeftment, right, and -
security made thereupon.” 2do, For proof of the said points, the pursuer re-
ferred to the above decreet of poinding the ground obtained by Manderston

.anno 1610, against the tenants and possessors of the lands.of Greenlaw and Ten-

nandrie, particularly against the said Mr David, as possessor of ‘Tennandrie ;-
3tio, To the decreet of removing obtained by Logan of Coultsfield anne 1624,

.against the tenants and possessors, particularly against the parson of Greenlaw,
~as possessor of Tennandrie ; 4¢0, To the order of redemption used by Home of

Haliburton anno 1644, against the heirs of the said Mr David of Dirrington -

-and of the Earl of Home, together with the summons of declarator raised there-

upon in- the year 1645; 5, To the order of redemption used by the pursuer
anno 1638 ; 620, To a sasine of the lands of Tennandrie in favours of Home of

‘Dirrington anno 1633, bearing to have proceeded upon a disposition from the

said Mr David-Home, mentioned to have been dated at the house of Tennan- -
drie, and to have reserved a liferent to the said M David and his spouse, and
the longest liver of them.’ -

It was answered for the Earl of Home, 1mo, That the writings produced did
not prove that there was a. feu under redemption granted by Lady Anne to

‘Mr David Home, nor that he, or any deriving right from him, were in posses-"

sion of the lands of Tennandrie; for no less could be a proof of that, than the
production of the feu-right itself, and sasine thereon. As to the letter of re-

' demption granted by Mr David, it could not prove his right and as to the

decreets of poinding and removing, and the orders of redemption, they all, in-
deed, might have proceeded on the supposntxon, that Mr David had a redeem-
able feu-right, but did not prove that he had one, especially since the Earl of -
Home preduced a continued progress- of infeftments in the lands of Tennan-
drie, and had proved peaceable possession ultra hominum memoriam, which founds
a legal presumption, and must stand as a proof of continued possession, as far
back as the infeftments go, until- the pursuer show by legal evidence, that the
Farls of Home were once out of possession. 2ds, Admitting, that Mr David

Home had a feu-right subject to redemption, in terms of:the letter of reversion .
. produced, and that he was in possession, and that the. said right and possession
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revested by progrcss through Home of Dxrrmgton to thc Ear} of Home yet
the letter of reversion bearing a ‘clause confining the power of redemption to
 Lady Anne and her husband; and their heirs, dnd declaring the feu to be ab-
solute against singular successors, the pursuet claiming by singular titles could.
not have the benefit of the redemption. Answered, 3tio, Whetliér the ease
was, that Mr David had a feu-right redeemable, and that Manderston and the
pursuer, as deriving right from him, had the power of redemption by virtue of
the. ratification of the apprising and absolute dnsposxtxon from'Lady Anne Home
anno 1620 ; or if the case was, that-there was no such right as Mr David’s, but.
- that Manderston and the pursuer under him, had, by virtue of the said dlsposx-r
_tion, a direct right to the. lands of Tennandrie, as well as to the rest of the ba-
- tony. of Greenlaw ; yet in either of these cases, the “pursuer’s right was pre-
scribed zon utends, and the absolute right of property was vested in the Earl of
Home, in terms of the act of Parliament 1617, anent.the prescription of herit-
able rights, he having produced a connected progress of cdﬁ'secutive sasines:
procecdmg on charters and’ retours, accompameJ with peaceable possession for-
forty ‘years.
Replied for the Earl of Marchmont to the first answer, That though it. wag
not material in the present state of the process for him to prove, that Mr David:

' Smc:r . S PRESCRIP’I‘ION

Home had a feu-right redeemable, since the defender had not founded upén- ;

it, but allowed certification to be extracted against it, yet he contended, that:
the: lﬁtter of reversion granted by Mr David anno 1617, together with the de--
ereet of poinding the. ground-anno 1620, and the -decreet of removmg anno
1624, and the order of redemption in the year 1644, with the summons of de-
clarator 1645, and order of redempticn 1683, conjoined thh Dirrington’s sa-
sine 1633, reciting a disposition. fromr Mr_David, dated. also at the. House of "
Tennandrie, and reserving Mr David and his spouse’s liferent,, -accompanied.

‘ th this pamcular c1rcumstance that Home of Haliburton, who used the or--"

der of redemption anno 1644, Was procurator in taking the sasine for- the Eark
of Home in. the year 1638, did all manifestly show, 1mo, That the pussuer’s:
right to the lands. .of Tennandrie was not presctibed non utendo, sifice the said .
processes and orders of redemption:in the years 1620, 1624, 1644, 1643; 1683,
‘1693, &c. were sufficient interruptions not only of the negatwe prescription,..
- but likewise of any pretension- the-defenrder had by the- positive ; 240, That the-
- Lady Anne and her successors were: certamly out of ‘the possessién of the lands
of ‘Tennandrie- after her infeftment in them ; at least, that the: contmupd pos-
session: cannot. be presumed retro from the present- immemorial pessemon
against so strong documents in the contrary, which show, that it is impossible:

to connect the present possesswn with ‘the ancient infeftment, or to suppose it:
to-be of equal continuance with.them, so as.to found a prescnpnon to the Earl
of Home upon. the dct 1617, which: would necessarily- requlre some new title of

infefiment subsequent to Mr David Home’s feu-right and possesmon as.a justux
titulus to support the present immemorial possession..

No\;;\x.j'
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Fe/)hed to the second answer, that=ae unntatlon mentioned in the letter of
reversion granted by Mr David Home, was not material in the, present state of
the process, oh account of the foresaid certification.

In reply to the third answer, the reply to the first answer was repeated.—
ado, As to the negative prescription alleged to.have cut off the pursuer’s right,

. though there had beer no interruptions, yet the pursuer’s right being real to

lands supported by infeftment in them, and possession of so considerable a part
of them as the rest ‘of the barony of Greenlaw, Wlthout the Iands of Tennan-
drie, the negative prcsé:mptxon could not operate against it, uniless the defender
could plead a positive right acquired by prescription, ‘which he could not do
on account of the interruptions of Lady Anne and her successor’s possession,
which hindered the present possession to connect with her and théir infeft-
ments. 3¢io, Though a continued course of uninterrupted. infefiments, down
from the death of Earl James, who was infeft anno 1638, might be admitted
to support the present possession ; yet the fact being, that from the death of
the said Earl James to the year 1707, there was no infeftment at all on the part
of the Farls of Hoeme, th‘,/ lands during all that time-having been posscssed‘by A
them upon the sole title of apparency ; such a possession could not support the -
claim of acquisition by prescription in-terms of ‘the act 1614, which requires
consecutive sasines: Whatever might be the case as to acquisition by prescrip-
tion upon infeftments proceeding on a new title, yet the infeftments founded
on by the Earl of Home, being no other than accidental, and proceeding not
upen any new rlght to the lands of T ennandrie, but upon the known erroneous
mistake of continuing, in new retours and charters of antient families, the,whole
lands their predeceasors had becn infeft in, even after- they had been alienated
and effectually conveyed to third. parties.

Duplied for the Earl of Home to théﬁmt reply, 1mo, That the alleged inter-
ruptions having been all directed against the feu-right supposed to have been
granted to Mr David Home, they could in.mo way affect the defender’s right
proceeding on his own and his predecessor’s infeftments and possession, which
were exclusive even of Mr David’s right, though it had ‘been such as the pur-
suer alleged, as was decided 22d- Jurle 1681, Kennoway against Crawford,
No g. p. 51703 and in a later case, Mackenzie of Ardross against Ross of

- Tollie, (See No 12. p. 5196*.) 2do, That nothing less than a direct proof of Mr

David’s having had right to the lands of Tennandrie, by producing his feu 'right
and infeftment, and of his having been in possession by receiving the mails
_and duties, could exclude the legal plesumptlon of .the defendér’s possession
retro to the 1638, when Carl James his predecessor was infeft, since he was
admitted to have been in possession for time beyond memory.

Duplied to the second veply, That though, the limiting clause in the letter of
reversion rmght not be material in the present state of the questmn yet it -
showed, that in point of justice, and upon the supposition that the case was as
the pursuer apprehended it to be ‘at the commencement of this process, that

* Examme General List of Names.
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> the Earl of Home possesscd the lands of Tennandne in virtue of a progress ,

from Mr David Horfe, the pursuer as being a smgular successor to Lady Anne;
could have. no beneﬁt by the letter of reversion. |

"~ Duplied to. T‘iaddxtmnal replies to the third: answer, That admxttmg that
= real right to’
“be extmgmshed'nan utendo, or by the. negatlve prescription, unless there be an
_acquisition upon the positive prescription by another party ; yet that could not
avail the pursuer, since the defender pleads the “positive. prescription upon
2 connected progrcss of mfefb(neuIs from the year 1638, and possession proved
as far back as the- memory of man’can reach; which- must be presumed retro,
anless a direct proof of the contrary were produced And as tothe distinction

supportefd by infefiment and possession’ of a part, cannot

made by the pursuer between possessmn on mfeftments actually taken and ap- -
parency, the defender insisted, That the ancient infeftment anno x638 toge-

‘ther with the supervenient infefiment anno 1907, exchuded apy such distinc-
tion. And as te the distinction between an mfeftment proccedmg\on a new
title, and one proceedmg on the erroneous custom of continuing int new .char.
ters and retours of antient families, their old possessions -after théy had been
ahenated 3 it was answered,” tmo, That the act 1617 makes no difference as to
that’ po;mt ; meither is “there’ any ground of distinction, where. the ] possession
continues thh the party infeft, and claiming right by: prescription. ‘2do, The

~ /

infefiment 1638, to which thc defender connects a progress of mfeftments :

sui:ported by possess:on was a ‘new and smgular .txtle, and though. the co-

herresses upon whose remgnat:on it proceeded should be supposed to have had '

o title to the lands of Tennandrie, yet the infeftment bemg supported by Ppos-

session 'was a good- txtle by prescnption, r,hough it had ﬂowed ongmally a non

babcnte

\T HE Loxos found That prescmptron runs by an apparent heu"s possesgmn l

t‘hough not mfeft, 1f their predecessors were infeft by virttie of a charter: And
Found the Earl of Home and I‘,us predecessors’ immemorial possessxbn, relevant
‘to presume retro to the infeftment. 1638, without. pre]udxce 1o the pursuer. te

elide the defender’s and his predecessors” presumed possession 'by stronger doct-

ments in the contrary, and granted dxlgmce to recover such’ documents In
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WHEN one has several rights in his person, prescrxptmn carmot be pleaded
against any one of them by a third party, because possessxon is available to pre-
erve to the* -possessor any right in his person. But it 1s a different question
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