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was fiifficient, and there wias io ineedbf -a- formal intimation; -7th Jaddary Ixi8,
Ewing contra Burnet, Stair, v. 2. p. 828. voce LETTER Of CREDIT'

THE LoRDs found the verbal intimation fufficient.

Reporter, Lord CUln.
Edgar, p. 20.

1724. February 13.
ALEXANDER STEWART, Merchant in Edinburgh, against WILLIAm ELLIOT of

London, Merchant.

IN a multiplepoinding, raifed at the inflance of Alexander Naughton, mer-
chant in Rotterdam, as fator for Scot and Co., the creditors of William Scot,
merchant in Edinburgh, were called, and, among others, Alexander Stewart and
William Elliot, to difpute their ifeveral interefts, in thefibjeas, effeds, or money,
belonging to Scot and Haliburton, his paitneis, which were in Naughton's
hands.

Stewart's intereft was a bill of exchange for. 4,800 guilders, drawn by Scot
upbri Natighton, in April x768, arid payable, the firft of July thereafter, to "a-
liburton, and indorfed by Haliburton to Stewart, that he might have both the
partners bound to him. When the term of payment of Mr Stewart's bill came,
he prefented the fame to Naughton for acceptance and payment; but Naughton
refutfing, in-refpea there was not fo much in his hands, -of the produce of wool,
and other effeas of the drawers, which had been configned to him, Mr Stewart
protefted for non-acceptance, 5th July 1708.

Mr Elliot's intereft was bills for L. 500 Sterling, accepted by Scot in February
1708; upon which he had ufed diligence; and denounced Scot the 4 th May
thereafter; and, upon the I3 th of that month, he obtained a gift of his efcheat,
which paffed the feals the 22d of November following; and, upon the I3 th of
December, faid year, he obtained a general declarator in abfence; but purfued
no fpecial declarator, nor made any ufe of his gift, till this competition.

Mr Stewart craved to be preferred, in refpea that the draught was- a virtual
affignation to what effeas were in Naughton's hands, and the proteft equivalent
to an intimation, which completed his right: That the draught was before the
rebellion or denunciation, and the proteft prior to the declarator, or even to the
gift of efcheat; for, though the gift was figned the I3 th of May, yet it was not
prefented to the feals (by which the King fpeaks,) till the November following;
which period only is to be confidered as its date. In fupport of this ground- of
preference, the authority of Sir George M'Kenzie was, brought,. B.,2. tit. 5- of
his Inflitutes; where he lays down rules in the cafe of fingle efcheats. And-Mr
Stewart further contended, That he was even in a fronger cafe than that of a

"common affignation which needed intimation; becaufe orders, amoig merchahts,
to pay, need no intimation, but are of themfelves complete- rights, as my Lord
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No 59. Stair obferves, title ASSIGNATIONS, § is., and Sir George Mackenzie, eodme tiidul
of his Inftitutes.

It was contended for Mr Elliot, That he ought to be preferred; imo, Becaufe
the bill, or affignation, was to a liquid fum, which could not carry the corpora of
wool, &c. in the faaor's hands, and which could only be carried properly by the
efcheat. 2do, By the aa 145, James VI. Parl. 12. the debt, in the horning, was
preferable to all affignees, donatars, &c. fo that he had a legal preference upon
his denunciation. 3 tio, The creditor, in the horning, was preferable to a potte-
rior arreffer, though prior to the gift; and, in competitions betwixt arrefters and
affignees, the dates of the arreffments and intimations give the preference : So
that in the prefent cafe, the intimation being pofferior to the denunciation, the
donatar ought to be preferred.

Stewart answered to, the Ist, That by Naughton's oath, it appeared that the
effeats were fent to him anno 1707 ; and they were converted into money long
before the draft; and, though the draft had been next day, after receipt of the
goods, yet that moment he came in Scot's place, who was the only perfon that
could call Naughton to an account. To the 2d, it was answered, That the argu-
ment from the ftatute, could only hold when the affignation was pofterior to the
denunciation; but, in the prefent cafe, Scot was fully denuded prior to the de-
nunciation. And, as to the 3d, The denunciation might prefer to a pofterior ar-
refler; becaufe, till the date of the arreftment, the creditor arrefter had no man-
ner of intereft; but here Stewart had effeatually eflablifhed his right prior to El-
liot, whofe title was not completed till declarator.

THE LORDS found, That the. goods of Scot, fent upon his account to a fadqor
in Holland, to be difpofed of for his behoof, and the produat thereof to be re-
turned to him, fell under the efcheat of Scot, to whom the goods belonged :
But found, that the creditor in the bill, upon the faftor, protefied for not-accept-
ance, was preferable to Elliot, the donatar to the efcheat; feeing the drawer of
the bill was, by the draft, denuded of the fubjed for which the bill was drawn;
and that the faid bill was drawn before denunciation, and protefled before the
gift of efcheat : And, therefore, preferred the creditor ir the bill. See ESCHEAT.

For Stewart, 7a. Fergusson, fen. Alt. Sir Yo. Elphinstone.
Fol. Dic. v. i. p . 97. Edgar, p. 32.

1734. November 27. MITCHELL against MITCHELL.
No 60.I

Proteft for JAMES GRAY, in 1729, drew a bill upon the Earl of Dundonald, for L. 17: ios.non-accept-
ance, is equi- payable to William Mitchell on demand. The bill was next day protefted for
valent to an
intimoted non-acceptance. An a~ion for payment was raifed againft his Lordfhip. His
affigration. Lordfhip brought a multiplepoinding; a James Mitchell, having, as creditor

of Gray, ufed arreftments in the Earl's hands, and obtained decree of furth-
coming.
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