
PASSIVE TITLE.

donatar only had right to the moveables, and they not being the defunct's No 98.
goqds, the defender could not be liable as vicious intromitter, which can never
be sustained but where the defunct was undoub6td proprietor of the goods. It
was replied, That albeit the escheat was gifted, yet it was never declared be-
fore, which the donatar could have no right to pursue. Tax LORDs did sustain
the defence notwithstanding of the reply, and found, that the defunct being
denounced to the horn, and his escheat gifted either to the apparent, heir, or
to one from whom he had right, did free him from that passive title of behavi-
our and vicious intromitter with the defunct's goods; but if be had intromitted

,before any gift, the case would bkve been of more difficulty.
Gosfqrd, MS. P. 539. No- 851.

1723 - 'OCme 14. WILKIESoN against ALVES.

No 99.,AN apparent heir having, subjected himself to the passive titleo behaviour,
by ipromittingr at, 4is. own hand with his predecessor's writs ahd evidents, and.
having thereafter within year and day entered heir cum benefido inventarii he
pleaded, that the passive title of behaviour was purged by his entering heir
cum beneficio, just as vitious,4ntromission is purged by a posterior confirmation.
Answered, The act 169.5, gives not the benefit of iaventory to those who have
had any prior intremission with the defunct's estate; and therefore the heir can-
not plead upon his inventory.

THE LOFpS repelled the defence. SeeArpranIx
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