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. or creditor taking fecurity out of it, is bound to know, and contra&s with his

hazard : But no fegond creditor, though gratuitous, is bound. to confider any .
thing, but that his debtor at the time, has fufficiency of means to pay all former.
debts. 3tio, All commentators npon. the actio pauliana Alow consilium fraudandis
that.is where the debtor was infolvent when he made the deed, to be a ground
of reftitution in all cafes, and fraudem in eventu absque consilio, that is when he
became infolvent. by the .deed, to take place in cawsis lucrativis; § 3. Inst. qui
et ex quib. caus. mam. non poss. So an framdentur in the L. 6. § 11. ff que in
Fraud. Cred. imports only, That either the debtor is aGually infolvent when he
does the deed, or becomés fo by doing it. 4f0, Inhibitions are legal remedies

ftricking againft all pofterior voluntary alienations, according to the exprefs will
.of the letters iffued out from fovereign authority, whatever be the debtor’s cir-,
cumftances : Whereas the act of Parliament is calculated only againf} alienations

of perfons in certain circumftances, wbzch therefore mift ‘be fubfumed See

XKer againit Scot, p. 69c.

.Farbes, 0-.573-

17147. -December 11.

The Exrcutors CREDITORS of JaNer 'MELDRUM agam.:t Katuarine Kinnier.

Jonn CuxniNcran of Esterkin, being debtor - to Janet Meldrum in L. 1000
Scots, fhe, fome-time before her death, gave him up his bond; which was im-
mediately renewed in name of her daughter Katharine Kinnier. Her creditors,

-after her death, getting notlce of this.tranfaction, raifed a reduction againft the

daughter, upon the act of Parliament x62r; with a conclufion of declarators
That the money was the mother’s, and that. fhe could not take the bond in her

‘daughter’s.name, in defraud of the purfuers, her lawful creditors.

The daughters dcfence was, That this tranfation was forbid by no law, the

‘mother being folvent at the time of granting the bond; and though ex eventu
her debtors became infolvent, it is fufficient to exclude a reduction upon the act

1621, that the mother had fufficient effes to pay all her debt, over and above
the money for which the bond was granted to her daughter.
Answered for the credxtors :—That however this defence might be pleaded

‘againtt a prior glatmtous credxtor it were apparently unguﬁ to fuﬁam fuch deeds

in, prejudice of prior onerous debts: Onerous creditors ought not to be put to
dxfpute what their debtor s condition was the time he made the. alienation, it be-
ing fufficient for them to fay in competition with poflerior gratuitous creditors,
That the debtor is infolvent ; fince, upon the eventual bankruptey of the debtor,

‘the donatar -ought rather to fuffer than the onerous creditor, according to the

prmc1ple Potior debet esse conditio éfus qui certat de damno_gvitando, quam ejus guz :
certat de Zucro adqum’nda And the reafoning is the ﬂ;ronger in this cafe, n
which the creditors are more defranded, than if the mother had only granted a
bond of provifion to her daughter fo‘, at any rate, they would have come in
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pari passw with fuch a bond 1 Whereas if the defender be; aﬁ'o;hncdt, they fhall
thereby be eritirely cut’dut of the molt valuable'fhate of their.debtop’s means.
Replied for the defender Katharine Kinnier :—She is much: begter foundzd in

her prefent-fitiation, than if fhe had only a bond ‘of :provifion from her mother.

When one accepts a perfonal bond, he agrees to truft his debtor, and to run the
Hazard of his infolvency : Perfonal creditors therefore are in this view all embark-
ed as on one bottem: ; if their debtors funds prove thottcorning, the 6fs falls upon

them ; firft indeed upon:the gratuitous.creditor: For if there is not fufficient for

all; lt ise but eqmmble'that the o’rrerou's 'cxedito'rs draw ﬁnﬁ', accordin‘g to the

wttandb qitam efis qui eertat de lucro. udqmrmdo ;. or,. which comes to the farne
Nemo debet locupletart. akiend jactarg.  And inthis cait’the maxim is dxre&ly ap-

plicable :. For whatewver is given to:the gratuitous creditar,: whiris certans de lucr;p--
adguirends, is virtually takent from the onerous cveditor, who is certans de damno:

evitando, But whete one entirely folvent; and thereby at an abfolute liberty of
alienation; gives away any of His effed@s, flill leaving fufficient for all-his credi-
torsy’ if- fuch 4 allenation; whether gratuit;ous or emerous, cannot be fecured .

gainfk: poﬁemor deeds of the aliemator ; it wilk follow,. there is no. fach. thmg as an:
ablolute power of difpofal of any ‘thing' in-the world Here the maxim doés if.

no fhape-apply ;- foriithe cteditors fuffer nothing by the-alienation ;. If. they con-

tinued to. truft their debtor afteewards, sibi imputent ;. at the:time of the aliena--
tion there was a fufficient fund:for all ;.. at- that time they might have difengaged.

themfelves from.their debtor, by doing dxhgence for payment ; and if they-chofe

taglve longer truft, -the hazard. of . that ought not. ta lie upen a third pasty, who-

is not in a. competitionthith them abogt :their debtor’s effééts; and whe is no. way

conneéred: with them or-thie debtor, except' that he now ftands poffefled of fome.

effetts which were: legally g'werL]rnm by the debtor, whl}e he had the abfolute dlf..

pofal thereof. - .

B % % Lom;s fuﬁamedt the: deﬁmcc, That the mether had effeéls, either in specie

or obligatisns by: refponfal paxfom, the tune of. grafltmg the bond fuﬂicxent to fa..

usfy t:he debts thensrefting.” .» ~
ce T EoLMﬂI.pGB RemDec'u.xNogpm
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1:742 71:@ 2F. ‘ : '
CompetrtrOm WILLIAM‘BRU(IE &c Crechtors of Bailie: Hay, with-Mgs- -

MARGARET Scor Rehét of VVxlIxam ‘Hay..

Baux Hus aﬁ'ams havmg gone - into- diferder, he difponed his hentable and
moveablé eftate to.a truftee, who having fold his heritable fubjeéts, his-onerous
creditors. craved: to be preferred- on. the price to- Margaret Scot,” who had been
married to the bailie’s fon, to.whom.the bailie granted a liferent annuity of. 12,00
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