
ARRF8TMENT.

S7 6. i fulf 31* LORD Rovsap~ 4gainest BanYMN . No 168.

THE Lord Royftown having become cautioner for the deceafed Lord Preitoll- in nit

hall in feveral bonds, and alfo for M'Kenzie of Fraferdale, his fon, intents aftion Brodi, againfl

upon his father's bonds of relief againft him, upon the paflive titles, and alfo upon 156 p. S16.

his own bonds of relief, and upon the dependence, arrefled in the hands of Mr

John Paterfon; and having obtained decreet purfues a furthcoming, having in

the mean time obtained alignation from the common debtor; in which adion

there was compearance for one Brymer, a creditor of Fraferdale, who contending,

that, notwithftanding his arreftment was pofierior to the Lord Royflown's, that yet

he ought to be preferred:
Becaufe, tmo, He had paratam executionem upon his debt; whereas the Lord

Royflown was but a naked cautioner, without diffrefs or payment. 2do, That

the obligation and decreet to relieve him was allenarly adfailum pr'landum, and

confequently no ground for a poinding; and therefore, that his Lordfhip could

have no decreet of furthcoming, as was found, 9 th February 1704, Drummond of

Megginfh againft the Lord Preflonhall, Fount. v. 2. p. 221. voce CAUTIONER.

Answered for the Lord Royflown, imo, That, though a fimple cautioner cannot

infifI againft the common debtor for payment till he himfelf have paid, or be dif-

treffed; yet a cautioner may arreft in order to fecure the fubject for his own relief,
juft as well as he may inhibit or adjudge; befides, that an arrefiment upon a bond

of relief is not in the fame cafe with an arreftment upon a dependence; for where

there is only a depending affion, it does not appear till decreet, whether there b.e 4

ground of debt; but it is otherways in this cafe, where the claim of being reliev-

ed is fixed, and does not want to be afcertained by a pofterior fentence. 2do,
That an obligation or decreet to relieve is not like an obligation ad falum prze/.

tandum, properly fpeaking, where it does not appear what lofs the creditor has by

the non-performance of the bond, and fo the claim is not liquid, as in the prefent

cafe it is; befides, that there is a vaft difference betwixt a cautioner having an

implied affion of relief, and a cautioner that hath an exprefs obligation to free,
relieve, and fkaithlefs keep; which difference is noticed by the Lord Stair, Infi.

page 148- 3tio, That the Lord Royflown having not only an obligation for relief,

but a decreet for that effedt againft Fraferdale, is in the fame cafe (with refpea

to parata executio) as if he had bees diftrel'ed, or had paid.

It was further urged for Brymer, That, at this rate, a cautioner might uplift

the money of the common debtor, and fquander it without applying it for his

relief.
Answered for the Lord Royflown, That the fame could be done by a cautioner

after diftrefs, or a cautioner having affignation to the fiubjeat competed for; yet

both have a power to uplift the ftbjed awrreed ot alligned, and to apply the

fune towards their own relief.



ARRESTMENT.

In refpe6t the Lord Royflown's arreftment was prior to Bryner's, alnd thalt rTh
had a decreet upon a dependence before the competition, as a1IJ -I affignation
from Fraferdale to the fubjecl arrefled; therefore, the LoRDs preferred the Lori
Royflown. (Ste CAUTIONER.)
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aR against BROWN.

A DEBTOR in a furthcoming having made payment, was decerned to pay.over
again to a prior arreffer, who obtained no decreet of furthcoming till after the faid
payment

Fo!. Dic. v. i.p..6g..

1723. Januaty 2-.
Competition RiCHARD WATKINS with MR THOMAS WILKIE,

IN a competition among arrefters, the LoRDs found, in gencial, That arreflers
are to be preferred; according to the priority of their arrefilments and their dili-
gences thereon, albeit fome of the arrefiments were laid-on before the term of

payment of the debt arretted. As alfo, that they are to be preferred, according
to the dates of their arrellments and diligences, when the term of payment of the
debts, on which aireftments arr ufed, are paft at the time of the competition;
notwithffanding that, at the time of laying on the arrefiments, the terms of pay-
ment of fome of the arreflers debts were not come; or. notwithflanding fome of
the arreftments were on dependencies, which were clofed, and the debts liquidated
before the competition.

Fol. Dic. v. i..p. 6i. Rem. Dec. v. I. P. 193-

1729. February '5. CAMPBELL against Hoo.

N a competition betwixt two arreflers, the one upon a dependence, the other
upon a bill of exchange, the LoRDS preferred the arreffment upon the bill, though
the bill did not bear value received, but only value in account, becaufe fuch a bill
creates a valid obligation, and has parata executia; but, found that the arrefler
mud inflru6t that he is creditor to balance, and that his prefererce is to be re-
flriaed to the balance not exceeding the fum in the bill.

E].lDic. v. x.p. 61.
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