POSSESSION. ~ .~ 1abog

1715 February.1s. :
Jomw Warranper and ROBERT STIRLING agamt ]oHN ALEXANDER and
ADAM THomsoN. | ’ _
‘ - No 23,

Duxcan Lottt skipper in Prestonpans, by his bill of loading, 8th January oo~ fﬁ:i“;‘,ﬂ:
1712, obliges himself to-deliver to Robert- Stirling mercﬁ'ant in Rotterdam, or :::;:"s" lﬁ_f:_-
order, 20 bags of goods ; and on the 20th of January thereafter delivers the - perty, found
goods to Richard Sheriff in Prestonpans, and takes ‘his receipt of -the  particu- gfﬂ:ﬁ;ﬁ:{ by
Tars, viz. Muslin\s, pepper, calicoes; &c. for which Sheriff obliges him to hold - sumptions.-
‘count so soon as Luttit returned to Rotterdam; -which was in May thereafter 5
he indorses Sheriff’s receipt to Stirling, and he to Warrander his correspondent
‘here. . John Alexander and Thomson™ his cedent. coming to ;know that there
had been some goods lodged in Sherif’s hand by Luttit, arrest the same upon
~ a dependence ; and thereafter the cause being advocated from the inferior-
]udge the question came to turn upon this, Whether the goods were presum-
¢d to belong to Luttit, (andin consequence to the arrester) orto Stirling? And, -

It was alleged for the arrester, 1mo, That hé was founded in the general rule
of law, that possession presumes property ; and therefore since the goods were
lodged in Sheriff’s hands by Luttit, they were presumed to belong to him. And
* 2do, The receipt being taken in his own name, and Sheriff bound to be ac-
‘countable to him, the presumption was in favours of the arrester, that they
were Luttit’s, unless'the contrary were clearly instructed. - )

Answered for Stirling and Warrander That though ehe rule takes place in-
moveables in general, yet not in thls case’; ; for a sklppeL s possessmn by goods
being on- board of him, presumes not property, but that the goods belong .

" to the merchant and the skxpper hath only naked castody and retention, ;

© like a commbn carrier. 2d0 To what purpose should the mdorsatwn of She- -

- 'deS1gn seems to have been that Lu:tlt should s;msfy hxs trust, and Surhng have

i‘lﬁ"s receipt have mentloned that the goods were Smhng s, seemg all that
was designed by it, was a warrant to Sheriff to deliver th,em 5 so that the only +

his own goods and therefore the order was conceived-in plam and general. ‘tetms, -
“-THE Lorps found,, that since Luttit by hxs hill of loadmg, dated tbe 8t"h“of
]anuary 1712, was obliged to deliver to Surhng, or order, 20 ‘bags’ of goods H
and: havmg on the 20th of the saxd month delxvered Shenﬁ' five pxeces of )
calicoe, six pxeces of muslin, and 14 blmdles of pepger for Whlch he- took L
Sheriff’s receipt in his own pame, and obhgement to-hold count to him for ¢ '
them ; and since Luttit in- May: thereafter .did order Shenff to dehver the
~ saids goods or pmces to Stxrlmg or order and took no. dlscharge of the bill of
loadmg from Stlrlmg, that these c1rcums£ances ‘were suﬂicnnt to infer:a pre-
- sumption, that these goods in. Sheriff’s recerpt ‘were a part of the goods ; contamed
in the bill of loading to Stirling; and to elide the presumptron of Luttit’s proper.
thereof by his possession, or his takmg a receipt from’ Sherxﬂ' in his own name,-
Act. Ro. Dundzm e j’o. Falconer Al Fa. Ferguson. Clerk, Roberton. - -
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