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negligence in rot compearing“when the edict of executry was'served ; for then
you would have been- coruomed in the office; and I was not removed for any
malverse, but only because Mormpaw was nearer.—Answered; When infants
or furious persons are confirmed executors, they have only the name, but the
tutors have truly the office and administration, and are bound to distribute the

effects to.all-having interest ; and though he be now ﬁmctu.c, yet he intromitted,

and so ought susceptum perficere munus ; and he can have no action against the
fatuous- man, seeing he does not instruct he has paid it to his present tutor ;
and such are only liable in guantum locupletiores facti sunt, and no further ; and
therefore he is under the same obligation to count to the nearest of kin, as if
. he had ‘beerr actually confirmed executor himself; and:if he had suffered it to
perish for'want of diligence, he, dnd the idiot fatuous person would have beenr
. liable.. Vided. 25. D. de fidefuss, and Vinnius ad-§ 1. Instit. dict. tit. who says;
qui pro ])rodigo ﬁdq/umt_ (as Leckiebank is ‘here cautioner in the testament
obligaier nop ut fidejussor sed ut principalis reus, in cujus persona sciebat obliga-
tionem nom.consisiere, ideo.denare voluisse videtur.—~—THE Lorps found he could

have no action against Leckiebank, the former tutor, till he first dlscussed the ,

fatuous person and Mornipaw his present. tuto.‘._ R
R C . o '-.Fé'zzntai/tball,fwrz.p. 688.:;,.

1714 f}ﬁme 17 MR PA’I‘RICK STRAC‘IAN agmmt’ DAVID Fomms

¢ - e

MR PATRICK SI‘RACHAN bexng cha.rged upon:a: b@nd of Jcautlonry in a suspenv
sion, .after the letters had been. found .orderdy. proceeded, he-offers-a bill of sus-

pension on this.reaseon, that he being a cautioner in a suspension he has benefi- .
cium ordinis, and the principdl. having an estate .which can be condescended .-
upon, the same.ought to be discussed ; for. albeit .charges do ordinarily: proceed :
against cautioners:in a suspension,. without -discussing-the-principal, ‘yet it can- -
not be instanced; where ever it was found that a cautioner had not beneficium. .

ordinis, which the law provides to:all.cautionexs where it is not renounced. :

It was answered, 1mo, By the common custom charges do proceed agamstA

cautioners in;a‘suspension so. spom;as: the: letters. are found. orderly proceeded ;

and though there were no decision to support the practice, yet constant custom -
and acquiescence of partxes issuflicient, there being no decision in the contrary; -

and if this were sustained; the® sénre - wou}d hiald int the ‘casetof cautioners fadid
catum solyi, which is regularly exacted before the Admiralty, and in many
courts of Justrce abread. But thls aliegeance has been’ ropel’léd ina stronggr case,
Hume contra ' Hume; No 69. p. 2142. where the attester’ of & caytionef in a se-
- cond suspension nl?@ged “that he ¥Wab ‘not ectivénable till'the cautxone,r m a ﬁrst
suspension-was discussed, which the Lons repellcd '

2do, A cautioner i a suspension is not pr0per1y a cautionér in the sense of
law, bound with and for the principal debtor, Which i is reckoned a subsidiary..
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security, but he is adpromissor, and interposed as accessory to the principal obli-
gation, and by the stile, the suspender ought to be bound to relieve him, so
that at the passing of the suspension he is reckoned as a principal obliged to pay
what shall be found due at discussing.
¢ Tux Lorns refused the bill of suspension.’
Fol, ch V. L. p. 249. Dalrymple, No 103. p 148,

%, % Forbes reports the same case -

- Mr PaTrRICK STRACHAN being cautioner for Charles Menzies writer‘to tha
signet, in the suspension of a charge against him at the instance 6f 'David For-
bes, for payment of a debt owing to him by the Lady Gight as-ptincipal, and
the said Charles Menzjes as cautioner; and the letters being'found erderly pro-
ceeded, Mr Strachan the cautioner was charged with horning to pay, who offer-
ed a bill of suspension upon this ground, that he ought not to be distressed ¢ill
the principals and their effects be discussed. .
To which it was answered ; Though'a caationer directly forthe payment of
a debt be liable only subsidiarie ; yet a cautioner in a suspension, where the
main question is about the legality of the charge given by the creditor, whe-
ther the person charged is: truly debtor or not, stands conditionally bound as
debtor for the sum, and precisely liable in payment as correus debendi to the
creditor in the event of discussing the suspension, albeit guoad the debtor he is
only cautioner because of his obligement of relief,
Tue Lorps uhanimously refused the desire of the bill.
- ' Forbes, MS. p. 61.
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‘Cautioners who have not the benefif of Discussion.

1665- | Fuly. DUNBAR against The Eary of Duz:mr_lz

By contract betwixt George Dunbar and Margaret Carnegie, David Carnegie
of Craig, her brother, as principal, and the Earl of Dundee as cautiener, sover-
ty, and full debter, are .obliged to pay to the said George the sum of 8oco
merks ; whereupon George charges the Earl, who suspends upon this reason,
That he is but cautioner, and not obliged. conjunctly and severally, and there-
fore the principal ought to be first discussed,—.4nswered, That he is bound.ae



