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by the witnefles to the mutual general difcharges, and the communers, at the
finifhing their accounts; by whom it will be proven that this particular bill was
communed upon to be comprehended in the mutual general difcharges; and that
the charger pretended he had it not upon him, but promifed, and by oath, to

:give it up the next morning ; all which could operate nothing againft the third

party to whom it was indorfed ; but was moft relevant againft the granter of the
difcharge, who did indorfe it; confidering, that the charger being the original

.creditor in the money bill alfo, he does not pretend that there was the leaft inti-

mation given to the fufpender, that the faid bill was indorfed ; whereby the fuf-
pender had reafon to believe that the charger was ftill his creditor, and thereby
that he was exonered by the general difcharge ; efpecially confidering, that the
charger was very careful to indorfe the falt bill likewife. ~But the {ufpender ob-
{erving that he delayed to deliver ‘the money bill, and hearing that he intended
to indorfe the falt bill, he fent exprefs to his correfpondent at Leith, to advife
him of the matter, and to forbid him to comply with the falt bill ; whereupon the
perfon to whom the falt bill was indorfed, did return it to the charger; which
letter, writ while the whole matter was recent, was produced.

¢ Tue Lorps allowed a probation by the witnefles in the mutual difcharges,
and {uch as fhould be proven to be communers, cum onere expensarum of the party
that fhould fuccumb.’

£ol. Dic. 2. 1. p. 98.  Dalrymple, No 107. p. 150,

e
1714. June 24.
James FamruoLm Merchant, against Wirrtiam Cocxsurn.

Messrs Hunter and Crawrorp having drawn a bill of L. 40c Sterling, on
William Cockburn, payable to Alexander Campbell; the bill being accepted and
part paid, Mr Campbell indorfes the bill in thefe terms: ¢ Pay L. 118 of the

* principal within mentioned, with the exchange current of the whole, to James

* Fairholm, or order ; but'this my indorfation is noways to militate againft me.’

Cockburn the acceptor of the bill {ufpends, and alleges payment to Hunter and
“Crawford the drawers of the bill, conform to two receipts extending to L. 168,
which ought to be allowed ; becaufe Campbell was but a name and truftee for
‘the behoof of the drawers,

It was answered, Suppofing Campbell a truftee, yet no refpet to thefe receipts,
becaufe not written upon the accepted bill ; for fuch is the favour of bills of ex-
change, that they are to pafs current de manu in manum, as bags of money, and
are aflected with nothing but what appears upon the bill itfelf ; otherwife merch-
ants would be-at great uncertainty in the courfe of trade, and would not know
what bills could be fafely relied upon; and it is for the fame reafon, that com-
penfation, which takes place againft all other debts, is not regarded to flop the
-currency of bills of exchange; and this is the opinion of Mr Forbes, who ha<

written on that fubject, p. 161. § 2. par. 4. in_fine. (Edition r7c3.3
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It was replied, There is no law nor fettled cuftom for reje@ing payments upon
receipts a-part ; and there is here alfo a {peciality, that the bill is indorfed no ways
to militate againft the indorfer ; and the indorfer being but a truftee, the {ufpen-
der was in optima fide to make payment to the true creditor in the bill.

It was duplied, The Lords have, of late, had refpe& to no exception that might

diminifh the credit or currency of bills of exchange ; and there is in this cafe not

only the opinion of Mr Forbes, but the practice of trading nations, and efpecially .

the merchants of this country ; and the Ordinary, for his fuller {atisfaction in this
matter, having defired the opinion of ‘merchants of the firft credit, their is a re-
port of two merchants, one named by either party, declaring the conftant practice
of merchants to be for the charger; and that the {peciality of providing that
there fhall be no recourfe againft the indorfer, makes no alteration.. It-is not, nor

can be pretended, but that the charger obtained the indorfution for a juft and- .
onerous caufe, and therefore ought not to.be difappointed of the fecurity that all .

merchants do:rely upon. :
* Tue Lorps repelled the reafon of fulpenfion.’ "See No g1. p. 1551
Fol. Dic. v. 1. p. 98.  Dalrymple, No 109. p. 152::.

1714 Fuly 9.

Jorn MitcreL, Merchant in Edinburgh; against ALEXANDER ‘BRowN, Merchant -

there. .

Tromas Scot, by commiffion from fAlexander Brown, buys “rgoodsiﬁ‘om.'l\/fr ‘

Wilks in London, to the value of L. 50 Sterling, on fix months truft; for which
Brown draws a bill on Scot, payable to Wilks, which Scot accepts; and, for
Scot’s reimburfement, Brown accepts. a bill for the like fum,. payable to Scot at
the fame time that the bill to Wilks falls due. .

Scot fuffers his accepted bill to Wiiks to be protefted ; and, at the fame time, -
viz. the 3d of April 1714, draws a bill, for the like fum,: upon Brown, payable -

to Alexander Mitchel, or order ; and; notes upon the back of Brown’s accepted

¢ have pofted to your credit.’.’

Alexander Mitchel having indorfed the bill to John Mitchel ; and the fame -

being protefted foi.not acceptance, the faid John, as. creditor to' Scot,. arrefts in
the hands of  Brown ; and others of Scot’s creditors. likewife. arreft ; and, there-
after, on the 11th of May, Scot indorfes Alexander. Brown’s. accepted bill,. bearing
the note above-mentioned on the back thereof, in.thefe words, ¢ Pay the con-

« tents to Mr - Alexander Mitchel, or order,. value. received of .him. as- above ;’ |

whereupon Brown being charged, {ufpends on thefe.reafons: 1mo, As to the bilj
protefted for not acceptance, he had no reafon to accept, becaufe he had no ef-

fects of Scot’s who had accepted his bill ; and, failing in his credit, had fuffered -
it to be protefted, whereby his bill would neceflarily return upon him the -drawer.; .
he had, therefore, good reafon to retain, in his own hands, the money contained :
in his bill, accepted only for reimburfing Scot of what he ought to have paid to .

< petfon ;
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