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wa& made lower, and hokv mmch of the wated, usuraoveted is necessary for the
going of the mill; add astiined Grltn'solibel, as to thiexpense of the
h iigof the arkn notwithuftihig there was no inthrition
made to ans, that theursuer wasR 6t litihe-sAadiyte-and requiring
himn, &c. reserving to tbemselves to 'consider, after probation of the libel,
4hat part of the expenges Bmred ought to pay; and liw far Barns is benefited

I by the b uilding of the said- park..yke; and repel the allbgeance, that the
- sai- park.4yke is not niiltr' ipon the march, :but vn the side of the strip,
" whi strip is the marchl ict ordaii both' parties to condescend upon thi

advantage that doth accre -by boildiisg the saild dyke.
f.ntainball, V. I. p. 3 r.

Z'02. fitnudary ro. Sm Jk RAMSAY agtilt SIR JAMES PRIMROSE.

Siu Joits 1SusAY of Whitehill resolving to divide a common muir lying be-
twixt him and the barony of Carington, belonging to Sir James Primrose, and.
also to make incldsures, conform to the acts of Parliament 1669 and 1695, and
craving some lands of Sir Jam'ess to make his dyke egual; he alleged, By my
tailzie and infeftments I can alienate none of my lia4s, but brook them by ir-
ritant clauses, which, if I cotraveas, mny right is huRl, and the next, heir has
access in the terms of the act of Parliament z685 anent tailzies, which being
the great oiec4 aid ecurity of ir properties, the other iifiier, lesser interests
of iclosuresWet yieldthereeo. su Iritandesrahibit vhunitary aliena-
tioss but not necessary apdp jadioil was apointed fi* a public good; and
here. you earlhave as prejoailei for the Lords shili -djudge as much' land to&
you irn exteambqieasi lout gave away and it shall Iitb td r with the sae ii-
tant 4uses ast he former was;. and in case money Were decerned, it behaved 16
be taikied ot elpoyed on l td tth clearest Wy i-, Such entailed estates is
by ercaambion of land for ;dd t&hr adbeete a the sadie bnrden with the
foraier. T asi cleerned j qity

t, Die, p. 86. Fotaihall, vt 2. p. 13

-Ma AKCHICALD DUNBARf Thinderton against SIR XOBEkT GOR'DOk
of Gordonstor.

A-r discussing the suspension of a decreet of the Justices of Peace casting a-
boat the high-way, and adjudging some pieces of Sir Robert Gordon's lands to
Mr-Archibald Dunbar for tfiaking his inclosures regular, in the terms of the
act 14 th, Parl. I. Ch. 2.; the LORDS found, That' the said statute is a perpetual
law, in so far, as to encourage inclosing, it empowers Justices of peace to cast
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No 4* about the high-ways, and' inflict penalties against the cutters or destroyers o
planting, breakers of hedges or inclosure;' albeit it be temporary in so far as
it appoints heritors and liferenters to inclose and plant a certain quantity of
ground according to their valuations; for it was thought proper to tie the heri-
tors for a-certain number.of years to plant and inclose, with a view, no doubt,
that they would find it their interest to continue and go on voluntarily in that
practice. But all encouragements were designed to be perpetual, unless such
as are limited to a certain time; as the exemption from cess, which is confined
to 19 years. Where the act of the Parliament 1685 bears, ' Because the time

prescribed in the said act 4 1st is now elapsed, it is statuted and ordained, That
the whole heads contained in the said act, be observed for the space of 19

'years next to come;' these words, though not very exactly conceived, can be
applied only to the clauses of the act that were limited to a time, viz. the oblige-
ment upon the heritors during the io years, and the 19 years freedom then ex-
pired.

Fol. Dic. v. 2. p. 86. Forbes, p. 715.

1719. November 17.

N NASMYTH againws The INHABITANTS of the WATER of LEITH.
No 5*

MR NASMYTH having had some young trees destroyed in the neighbourhood
of a village called the Water of Leith, insisted in a process against the Inhabi-
tants,, founding upon an act, imo Georgii, entituled, ' An act for encouraging
of planting,' which provides, ' That the inhabitants of such parish, ville, or
hamlet, where trees are destroyed, shall be 'liable for the damages ; the LoRDs
found it relevant to make the defenders, inhabitants of the Water of Leith,
liable in solidum, without relief from the rest of the parish, that the pursuer's
tenement lies within, or is a part of the ville, or hamlet, called the Water of
Leith; but found, That before execution against the persons liable, competent
time ought to b allowed for the defenders to meet, and stent themselves for
making up the pursuer's damages, and for proportioning relief to such as shall
be obliged to pay -more than their share. And if the pursuer's tenement be not

comprehen4ed in the Water of Leith, in that case also the defenders were found
liable in solidum, but-with relief against the inhabitants of the whole parish, al-
lowing them time, before execution, to' meet and proportion the said relief a-
Mongst themselves. See APrENDix.,

Fol. Dic. v. 2. p. 8 7
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