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- ¢ was. made lower; md hoty mnch of the watex: doﬁ%mVerted is nec:ssavy for the

¢ going of the mill y add: sistiined Garleron’slibel, us to ehe exPensg of the’

¢ building of the park-d¥ke; velevant, notwithst#nding there was no intimation
¢ made to Barns, that the: pursuer was 16~ build the sattd-dyke; and requiring

¢ him, &c. reserving to- ‘themselves to "comsider, after probation of the libel, -
-« what part of the expenses: Beras ought to pay, and How far Baras is benefited
' +'by the building of the said- paik-dyke; and repel the allegeance, that the |

¢ said- park.dyke is. not built mpon the march, bat on' the side of the strip,

¢, which strip-is the march:; and ordain both' parties to cmdescend upon the~ ,

g advamage that doth acerie. by Bmh}mg the said dyke.
‘ Fwnminball . 1. p 3r‘ ,
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l x7ot j"anuary ro. Sikf[éﬁﬁRAﬁsAY against St Janes PRIMROSE*

Sk }om: EAMSAY of Wh.ltehﬂl nesalkmg to dxvxde a common muir lying be-
- twixt him and the barony of Carington, belonging to Sir James Primrose, and
“also to make mclosures, conform to the acts of Parliament 1669 and 1693, and

_ craving some laods'of Sir James’s to ma"Ee his dyke equal ; he alleged, By my
tailzie and infefiments I can ahenate none of my lands, but brook them by ir-

ritant clauses, which, if 1 contraveae, my right is null, and the next heir has

access in the terms of the act: of Parliament 1685 anent’ taﬂzxes, which being

the gieat: fence arid security of oty properties, the othtet infétior, lesser interests
of inclosures:must yield thereto: ' wiibsred,. Imtamm«pmhib;e voluntary aliena-
- tioms; but Rot necessary and: jaditial: ones ‘appointed for a pubhc good ; and
here you cait-heve no pre3n&;¢a, for the Lords shill ‘adjudge as much land to
You in excambion as you gave away, snd it shall be. fettéred with the same irri-
tant clanses as the former was; aud in case monecy wepe decerned, it behoved o

* be tailzied o1 -employed om kb5 but the clearast ws:yf it such entailed estatey i
by excambion of land ‘for land, te.be s&bjected’ 40- t:he -same burden’ vmh mc‘( .

former.” Tus L&ans deeerned mdi‘aﬁjudlged wich that: quelity.
‘ : Foﬁ 'Dwi '9 2. p 86. . Fazmtamﬁall Vs 2. P 138‘
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1713 _712’9‘28 N
" -Mr Akcmcarn Duvsar Gf Thinderton against SIR ROBERT GORDON

" of- Gordonston.

«

A discussing the."suspension of a decreet of the Justices of Peace casting a- -

bowt the high-way, and adjudging some pieces of Sir Robert Gordon’s lands to

Mr-Archibald Dunbar, for making his inclosures regular, in the terms of the

act 14th Parl. 1. Ch. 2. ; the Lorps found, That the said statute is a perpetual

iaw, 1n 50 far, as to encourage inclosing, it empowers Justices of Peace to cast :
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about the hxgh -ways, and' inflict penalties agamst the cutters or dcstroyers of
planting, breakers of hedges or inclosure ; albeit it be temporary in so far as
it appoints heritors and liferenters to inclose and. plant a certain quantity of

- ground accoramg to their valuatlons 5 for it was thought proper to tie the heri-

tors for a’certain number.of years to plant and inclose, with a view, no doubt,
that they would find it their interest to continue and go on voluntarily in that
practice. But all encouragements were designed to be perpetual, unless such
as are limited to a certain time, as the exemption from cess, which is confined
to 19 years. Where the act of the Parliament 1685 bears, ¢ Because the time
+ prescribed in the said act 41st is now elapsed, itis statuted and ordained, That
¢ the whole heads contained in the said act, be observed for the space of 19 .
¢ wears next to come ;' these words, though not very exactly conceived, can be
applied only to the clauses of the act that were limited to a time, viz. the oblige=
ment uponp thc hcntors during the 10 years, and the 19 years freedom then ex-
pxred : . N
' Fol. Dic. v. 2. p. 86. Forb:.r, p. 715.
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17[9 Nowmber 7. :
Nasuyr againsg The INHABIT-\.NTS of the Water of LEITH

MRr NasMyYTH having had some young trees destroyed in the neighbourhood
of a village called the Water of Leith, insisted in a process against the Inhabi-
tants,, founding upon an act, 1me Georgii, entituled, ¢ An act for encouraging
of planting,’ ‘which prov:des, That the inhabitants of such parish, ville, or
hamlet, where trees are destroyed, shall be liable for the damages ; the Lorps.
found it relevant to make the defenders; inhabitants of the Water of Leith,
liable in solidum, without relief from the rest of the " parish, that the pursuer’s
tenement lies w1thm, orisa part of the ville, or hamlet, called the Water of
Leith ; but found, That before execution against the persons liable, competent:
time ought to be allowed for the defenders to meet, and stent themselves for-
making up the pursuer’s damages, and for proportioning relief to such as shall

* be obliged to pay more than their share. And if the pursuer’s tenement be not

comprehended in the Water of Leith, in that case also the defenders were found
liable 22 solidum, but.with relief against the inhabitants of the. whole parish, al-

lowing them time, béfore execution, to’ meet and proportlon the said relief a-.

mongst themselves. Scc AppENpIx.,.
’ Fol. Dic. . 2. p. 87:



