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debtors, for L. 160 Scots and obtains a decreet against him before the Sheriffs,
dated the 21st of August. Miller having suspended, he insisted on this reason,
That the decreet was null, as being pronounced contrary to an express act of
sederunt, 21st July 1696, discharging any dispensation to be given for any in-

ferior courts to sit after the 20th of August, the ferie autumnales then begin- -

ning, whereas this decréet is pronounced on the 21st. Answered, That there is
a dhponsauon produced, allowmg the Sheriff to sit till the 22d of August. It
is true, this is contrary to the act of sederunt, but it was warrant enough to the
inferior judges, being under one of the Lords hands ; and the constant practice
has been, that they have always sat till the 22d, inclusive; 3 and if this should
be found a nullity, then it would not singly endanger this process, which is but

of small moment, but many hdnfr on the same string ; and whieh is worse, ad--

judications and other diligences have followed thereon, by which, if this nullity

~ were sustained, they would all fall to the gxound besides, the act only dis--

charges any such dlspensatlons to be granted “but does not declare the deed
null ; and the most that can be made of it is, to call the clerks of the bills to be

more careful and circumspect in time coming. Tue Lorps having taken some

trial of the practice, found a great many concerned in this point as well as Mil-
ler, and that the dispensation had been surreptitiously impetrated to the 22d, in
eRpress contradiction to the act ; and thought any law, act,. or order canceived
in prohibitory terms did likewise imply a nullity of the deed. And Hope says,
in his lesser practics, cap. 13. anent actions of removings, that lex probibitoria is
good, though it do not proceed irritando, annullando actum, and the deed is null

and invalid, though it want that clause. See gth Nov. 1624, Hope against Minister .

of Craighall, voce Kirg PatriMoNy. THE Lorbs were equally divided 1n the vote,
" and the President sustained the decreet, and repelled the nullity, in respect of the

preparatwe and consequence ; but were clear to declare all such deeds nullin time B
coming; and called for the clerks to the bills and their deputes, and gave thent:
a sharp rebuke ; and declared that the principal clerks were liable for the.

" escapes of their servants. . And some were of opinion, that, in this- case, they
were liable to make up James Miller’s damage by theéir procuring a dlspensa-
" tion downright contrary to the act of. sederunt ; but this was not demded as
not directly falling under the present state of the process.
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Mr GZORGE HONYMAN Minister of the Gospel, agmmt ANNA:OLIPHANT and
Joun WiLson, Wnter in St Andrews

" In the suspension of a decreet obtained by Mr George Honyman, March 20.
12, before the Stewart-depute of the Regality of St Andrews, against Anna

Oliphant and her Husband, without. a dispensation,. the Lorps found the de~
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creet null, because inferior courts regulariter must have a dispensation to sit in
the vacation time ; and the act of sederunt, July 21, 1696, doth not import 2
general dispensation to all inferior courts to sit till the 20th March inclusive,
but only that by a dispensation, they may sit till then, and no longer.
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¥urLLerToN of that Ik, and two of his Tenants, against Joun Haxrrton, Fac-
tor to the Earl of Dundonald, and two of the Justices of the Peace of the
Shire of Ayr.

Tuzre being a decreet of the Justices of Peace against twe of Fullerton’s teu-
ants, on a complaint at John Hamilton’s instance, whereby each of them were
fined in ten pounds Scots to the party, and ten pounds to the Fiscal, whereupon.
they were immediately imprisoned till they should pay their fines; there i
now a process at the instance of Fullerton and the said tenants, libelling dama-
ges against the Justices of Peace, alleging that the decreet was enormous and
oppressive, and insisted on the qualifications following ; 1m0, The decreet was
proncunced by two Justices of the Peace, whereas three were a yuorum. It
was answered ; By an act of parliament of the 6th of Queen Anne, intituled,
* An act for making the Union more complete,’ it is provided, That the Jus-
tices of Peace are to have the same powers in Scotland as they have in Eng-
land ; and two Justices of Peace make a quorum in England. It was replied,
‘That by the same act it is provided, that the method of ‘trial and judgments
shall be according to the law and custom of Scotland ; and by the 38th act,
Parl. 1. Sess. 1. Ch. II. three Justices of Peace are a quorum ; as also, by the law
of England, one of the two must be a Justice quorum wnus.

¢« Tuz Lerps found, That three Justices of Peace were a quorum in Scot-

fand.)”

The pursuer further insisted, that the decreet was pronounced in time of

Christmas vacance, contrary to law.

It was amswered, 'That the Justices of Peace being for preserving the public
peace, may sit at any time. |

It was replied, 'That all that was here libelled, was, that two of the pursuers
had token certain rabbits off the island called Lady Island, not by any viclence,
there being no interruption, nor clandestinely, but openiy, by the wairant of
their master, who was infe t in the island, and looked upon 1t to be Lis pro-
perty. - o | |

« Tue Lorps found, that there being no violence libelled, the Justices of
Peace cculd not have judged in the Christmas vacance ; but found that this ang



