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uever so clearly made out tbat the debt was once resting; and the pursuer .having No. 254
no other mean of probation but the defender's oath, it doth sufficiently prove the
payment.

The Lords, found, That the ticket being in the defender's hand, the oath proves,
that the surn contained in the ticket was paid to one of. the pursuer's tutors in pre-
sence of and with consent of the rest, and the ticket retred; and therefore found-
the defender not liable, find assoilzied.

Forbes,. 475..

1711. January 18 AITON of Kinnaldie against SCOT.

A tutor having submitted his pupi's claim, and the pupilbeing charged upon
the decree-arbitral, the Lords had no occasion:to determine the general point, Jf
tutors might submit, because they found the decree-arbitral could not :afford a
summary charge against his pupil, but onljran ordinary action; but they declat-
ed, that they would decern the pupil to implemeetunless he cotdainstruct evident
lesion.

Fmasntainhkalk

** This case is No. -22. p. 14997. VoCa SUMIARY DLLqEVCEp,

SLR~P~Lajc AIK~NH ~EPS j.DRLN.,of tbe First- pn cond Marig.

In the action betwixt Sir Patrick Aikenhead's children of tie first and second
narrige, mentiqed 26th June 1711,, another point fell to be def ted; thatf te

friends and tutors finding that there was not a suffcient estate to ilfil the condi-
ions of bqth contracts, they entered into a. contract of co nmuiiiction, by wfh

they were to bear a.propprtional loss; the benefit whereof the bairns of thk se-
cond marriage aimed, -that theireldest brother might be restricted theeto, '"d
not get his f4lprovision mgde lp. Objected, that tutors b nd their pils
by pransactions upon .their mens, especially where he was so well fpuried to
be a prefegakle cretop is, mother's contract keipgpricr temor tn L s ior ;
and itwere qfverydpgerouscnsequeneto affow tutors to transact clear gi lt;
for that.is np ordinary dped of administration, but a downight alienator aiid
therefore being to hispnifest lesion, he craves to be reponed ex capite minkorelntatis
et lsionis ; and it is evident the friends' main design by that contract was to pre-
serve and ingather the father's estate, that the subject of their payment might not
perish, nor be consumed and dilapidated by their entering into pleas. Answered,
it is very true, there be cases in which minors are restored against their tutors
transactions, as appears ex L. L, 22, 2., 36, 41 C. De transact. Yet it must ba
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