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APPRENTICE.

x686, December 17.
ZACuARIUS IVALVENIUS, Goldfinith in Edinburgh, against Hr.PBUR14 his

Apprentice, and RICHARD BAILIE hIS Cautioner.

IT is a charge upon an indenture againft a prentice's cautioner for dartage and
iiitereft. Imo, For his running away from his mafter's fervice. 2do, For commit-
ting fornication, and fo he ought to ferve double the time. Answered, To the
ift, As for the condefcendence of his breaking away, all the former ones are paft
from by his taking him back; dissimulatione tolluntur. And for the laft, I, thb:
cautioner, offered him back to you within two or three days; and as the law' de.
cides in another cafe, 1. 48. D. de reg. jur. quicquid in calore iracunale ft vel dici-
tur non prius ratum est quam perseverantia et judicio animi falum Cffe appareat;
and therefore the fervant having brevi reversus, divertisse non videtur, et de mini-
mis non curat lex; and your cruelty in flarving him was the caufe of it; for

though modica calligatio be allowed, yet venter non habet aures. And as to the
fornication, it was never heard of till the boy was away, and is now raifed, and
his oath fought when he is in Virginia, merely to vex the cautioner; and though
he were at home, it is in materia turpi et criminali, and fo he cannot depone to
the prejudice of his cautioner, a third party, to draw fuch an extravagant article
of damage on him. The LORDS, on Redford's report, find the offering the pren.
tice back again, in the terms of the allegeance, relevant to liberate the fufpender
thereafter; and that. the fornication cannot be proven by the' prentice's oath; and
and the fufpender producing the inftrument of offer, the LORDS found it did not

,prove the offering of him back; but that the witneffes and notary muft be exa-
mined thereon. (qee PRooF.).

Fol. Dic. v. I; p. 47. Fountainball, v. T. P, 438.
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Xy y s. Fibruary 17. CUTER against LI'TTLETON.

BY indentures' paft betwixt H6mer Grierfon, chirurgeon in Dumfries, and An-
drew Cutler and his friends, in I 706, the faid Andrew is bound apprentice to the

faid Homer, to learn his art and trade of furgery, for the fpace of four years, arid
the mafter was to maintain him in bed and board; for which there was a feparate

bond given of the -fame date and witneffes for L. 20 Sterling, which was after-
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wards paid. About two years after, the mafter dies, and the apprentice, being
caft loofe, was forced to bargain with another, and pay a new apprentice-fee -
Whereon'he intents a procefs againft Margaret Littleton, his mafter Homer's re-
lid, on the paffive titles, for repetition and repaymentof the half of the appren-
tice-fee, with annualrent fince the payment, in regard he was deftitute of infight
in that calling, by his maiter's death. Alleged, imo, Non constat, it was paid, fee-
ing that bond bore borrowed money. Answered, it is clearly pars contra us,
being of the fame individual date, and before the fame witnefres. The LORDS
thought it was fufficiently inftructed to have been granted for the apprentice-fee.
2do, Alleged, it cannot be repeated condiaione ob causam datam causa non secuta,
feeing the two years entertainment and infirudion was but foberly paid by-the
L. 2o Sterling, which will be but fixpence a-day; and the firft two years of any
apprenticefhip is of little or no ufe to the matter, feeing they can neither com-
pound drugs, nor phlebotoinize, nor apply any thing to purpofe; fo they are all that
time reputed but a trouble and burden; the third year they are indeed worthy
of their meat, and thereafter they are worth more. Next, it was his own fault

.he deferted the houfe, for the ftill kept the (hop according to the privilege indul-
ged to tradefmens widows, by the cuftom of royal burrows, and had a young man

-paft his apprenticefhip who ferved therein, by whom he might have been infilrud-
ed and taught the time of his apprenticeihip : and in a late cafe, 24 th July 1707,
betwixt Rule and Reid, the like was decided. Rule left 6o merks to Reid and
other two neighbours, on this narrative, that they thould overfee his interment
and infped the education of his children. Reid, after the teftator's death, fcarce
ever came abroad, but was by ficknefs confined to his houfe till his dying day;
and this being pbjeded againft his reprefentatives, that he thould have no thare
of the legacy, he dying before the caufe was fulfilled, yet the LORDS found he
had right to his third part, feeing he had overfeen the funerals, and outlived the
term of payment: Multo magis here, the mafter having alimented and taught
him for two years, which required a greater reward than any thing he got; and
it was bona fide fpent; fo the mafter was more a lofer than a gainer. Answered,
The obligation was certainly sine causa quoad that fpace of time yet to run of the
apprenticefhip cut off by his death. And thus Stair, tit. Reflitution, fays, reffi-
tution takes place in thefe things que cadunt in non causan, though they at firit
came warrantably to our hands, if the caufe fail; as in marriage diffolving within
year and day, &c. And it is uncontrovertable by the common law, ubi operaz
junt locate, the work muft be performed ere the reward can be fought; and if it
be not fully performed, he muft defaulk the merces and hire pro tanto, 1. 38. D.
locati. And as to the offer of fupplying it by another, nullo modo relc'vat, there
being a dild'lus person by whom I chofe to be -infiruded; for there is a vail dif-
ference betwixt tradefmen, both ratione ingenii, nature, doctrin., et instituttionis.
And what if an apprentice ran away from his mater, not through default, but,
.ob sxvitiam, for his cruelty, will not the apprentice recover a part of his fee
though paid ? And 1. 3 1.. D. de solutionib. determines, if an artificer undertakes a
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piece of work, and cannot do it, but his fidjursor offers to complete it, the other'
party is not obliged to accept it; for industria personx sligitur. Replied, It is not
ufual to forecaft fuch accidents and events as the mater's death; and, by the
pradice of London, though the mater or apprentice die the next week, there is
nothing repaid, unlefs fpecially padioned : and, in Holland, it is divided into an-
nual payments, and not all given in at the beginning, as with us; though by the
canon, civil, or municipal, laws it were otherways.-THE LORDS, by plurality,
found a recompence due to the apprentice in that event of the matter's death du-
ring the currency; but did not think it was to be divided equally pro rata tempo-
ris, feeing the matler had little benefit by his prentice's fervice during the two
years it ftood; and therefore would not fuftain the repetition for the half, but on-
ly for a third of the apprentice-fee; and fullained that anfwer, that they offered
to inftrud him by a man paft his apprenticelhip, and he refufed. The cuftom in
Edinburgh is, that the deacon of the trade puts him to a new matter.

Fol. Dic. v. I. p. 47. Fount. v. 2. p. 637-

1727. January 20. HORSEBURGH against HYSLOP.

IT being objeded againft indentures between a matter and his apprentice,
That they were null by the flatute, eighth yer of Queen Anne, impofing a duty
upon fums flipulated by indentures, in regard that, contrary to that flatute, five
guineas had been paid to the mafter's wife more than the apprentice-fee inferted
in the iridentures. The LORDS found it relevant to antiul the indentures, that
the complimieit to the wife was contraded or agreed for at or before figning the
inderitures; and alfo found it relevant, that the compliment was given with the
matter's knowledge after figning the indentures, and before tendering the duty,
though not previoufly bargained for.

Fol. Dic. v. i.p. 4 8.

1733. aiuary 10.
MACLEODof Cadbpll against WILLIAM SINCLAIR, Saddler in Edinburgh.

CADBOLL bound David Rofs an apprentice to the faid William Sinclair, paid
L. 25 of apprentice-fee with him, and likewife .became cautioner in the inden -
ture; of which (upon Rofs's deferting his mater's fervice) Cadboll brought a re-
dudion on the ad oc'lavo Annx, entitled, ' An ad for laying certain duties on

candle, &c.' fpecifying, That, over and above the apprentice-fee, the -defender
covenanted the additional fum of a guinea to be paid to his wife, which accor-
dingly was paid fome time thereafter, and which, not being inferted in the inden-
tures, inferred a forfeiture of double the apprentice-fee, befides voiding the inden-
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