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space of adjournment should not be reckoned in annual prescriptions, which
argues plainly, that the said individual space of time should only be deducted,
without any alteration of the nature of these annual prescriptions from a tem-
pus continuum to a tempus utile.

THE LORDS repelled the defender's allegeance, and found that the cause is
not sleeping.

Fol. Dic. v. 2. p. 202. Forbes, p. 188.

o709. 7anuary 7.
Mr ROBERT WHITE of Bennochy, Advocate, against Captain JAMES OSWALD

of Dunnykeir.
No,.310 o

MR ROBERT WHTE of Bennochy, advocate, pursues Captain James Oswald
of Dunnykeir for the price of a house and some acres. Alleged, -He could -hot
pay till he received a full progress of writs. THE LORDS de'erned hini in the
balance of the price, a sufficient progress being given. This is suffered to lie
over twenty months, and then Bennochy craves his oath, that if he produce
the writs given him, it will appear to be a forty' years progress. Answered,
The process must be wakened, having slept more than year and day. Replied,
There is a decreet in the cause, and thatcan- never fall asleep.. Duplied, The
meaning of that brocard is, that a decreet once pronounced may be extracted
quovis tempore, even after year and day, without'either wakening or transfer-
ring; but if it be not a final decreet ending the whole cause, but something
yet remaining to be done, as here a progress was to be made up, thqt sleeped
like any other process, it being upon the matter only, an interlocutor. And
the LORDS found so, and that Bennochy behoved in form to waken it.

Fol. Dic. v. 2. p. 2o2. Fountainball, zr. I. P. 478.

J710. February.2.
Earl of L.pDERDALE against My Lord YEsTER and GEORGE SIETON of Barns.

THE Earl of Lauderdale having raised a summons against the Lord Yester
and Seton of Barns, concluding against my Lord Yester as heir of line to the
Duke of Lauderdale, that the pursuer, as heir-male to the Duke his uncle, has
good and undoubted right to an apprising led against the estate of DUmferm-
line, and also that the apprising is affectable for his relief of the Duke's debts;
and concluding against Barns, as representing Charles Earl of Dumfermlice,
that he ought to be personally liable for the sums contained in the apprising:
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Alleged for my Lord Yester; The pursuer may constitute his relief as ac- No 311.
cords against the heir of line, and adjudge in common form; but to declare
the apprising affectable for his relief, is to go out of the common road of dili-
gence; 2do, Such a conclusion cannot be indulged, unless the grounds of debt
had been libelled and produced; seeing a right cannot be declared affectable
with a nonens; and the pursuer might as well carry on an adjudication, or pur-
sue a forthcoming, without producing his debt.

Alleged for Barns; The process as to him is sleeping, not having been insist-
ed in for a whole year after it was called by course of the roll; and therefore
must be wakened.

Replied for the pursuer; Ima, There is vo necessity to libl or pro4Pce the
debts in this process, which concludes not payment, but only that the ap.
prising belonging to the Duke should be declared affectable by hi$ debts; ado,
The process was kept waking against Barns by the contioned prosecution pgainst
the Lord Yester upon the samc active title, libel, and groundf 9f dobt; igainst
whom it was necessary for the pursuer to insist prime loop, to rsqve all prjqu-
dicial exceptions against his title; as in an action against heirl of line and tail-

-ie, the latter could not pretend that the process quoad him could sleep during
the time of insisting against the heir of line who must be first discussed.

Duplied for Barns; Perinde est whether different parties be called in one, or
in separate summonses, where the coaclusions are different. The respon wy'

a process doth not sleep against an heir of provision, while the creditor is dis-
cussing the lineal heir, is, because the action resolves in a comptition betwixt
these, which of them should be liable to the debt ; wheres there is no such
thing in this -case, and thenefore the parallel doth not hold.

T.HE Loaso deelared the apprising affectable for the purswer's relief of the
,Duke of LauderdAle's debts; and found that the process is sleeping as to Bares.

Fof. Dic. -w. 2. 23. Frbes, p. 39$.

1775. July 2t. LOGAN Ofainst HOWATSON.

An action in an inferior court found not to sleep while lying at avisandu NO 32.
before the Judge, though for a longer space than a year.

Fac. ColI.

** This case is No 15. P. 1o492. voce PlAAuTm and ICLosINt.
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