~No 154.
" One was
charged to
provide his’
wife in a life.
rent, in terms
*of their con-
tra&t of mar-
riage ; there-
after he was
charged by
another cre-
“ditor. He
difponed a
bond to his
wife ; Not re-
ducible, be-
ing granted
“in favours. of
the creditor
who had done
soft timely,
diligence,

No 1¢5.
¥ound, that
a party ha-
ving received
a voluntary,
affignation
from his
dehtor, in fe-
curity of by-
gone debt,
and having
1ecovered the
fum affigned,
might, not-
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1703.. January 14. : ALEXANI_)ER Deans against JeaN HamiLro. ..

RANKEILLOR reported the competxtzon betwixt Alexander Deans in Preftonpanag
and ]ean Hamilton; relict of Mr Robert Deans, advocate By his' contra@t of
marriage wrrh her, he was boand fo prov1de her to the hterent of, 20,000 merks ;
and being charged by the friends, 4t whofe mﬁance execution Was appomted to
pafs, he gave her an aflignation toa, band of '1o0d0 ‘merks owing to him by Ha-
milton of Caldcoats. Alexander Deans bemg a credrtor and chargmg hlm with
hornmg, he- fufpends ‘and i in regard he couId not ﬁnd Cautmn He corﬁ” gns a dif<
poﬁtron omniwm Bondrum in place ‘of ‘a cautloner in the termis ’of the A& of fede=
runt ; and Alexanderatlaft obtammg a decreet of fufpenfion, he arre{ts the fum
due by Caldcoats'to the faid Mr Robert,and craves preference on thefe ground’s,
that he  had charged him with horning before he made the aﬂignat:on to his wife,
and that being a voluntary gratification of a debtor a&wmtus, it muft be "'d"u’c'l‘ble_
on the @& of Parliament 1621, being ‘inter cazyrm&‘a: [n’r’:anaf “add*‘in- prejudlce
of “his prior drhgence — Answered, Though' my affignation” be"‘pofferror to” your
charge yet it was not a voluntary' deed, but.in obedlence to a charge of horning,
prior to yours, for implement of his contraét of - marriage. 24, It falls ot under
the act 1621, becaufe it was for a moft énerous caufe, fhe bemg credrtor by her -
contract of marriage in the anmualrent of 20,000 merks,. and this is all' fhe can
get for it-; and-though her hufband had- difponed tltis to the faid - Ale‘rander to
procure hiS {ufpenfion, prior to herright, yet that ‘can be né ground-of prefe-
rence; for that affignation- was never intimate; and her’s was ‘the firft complete
right.—TuE Lorps preferred the reli@, unlefs Alexander could plove him bank-
rupt at the time by abfconding; retiring to ‘the Abbey, bemg in- pnfon or the
like qualifications contained in the a& of Parhament 1696,

Fol: Dis. v. 1. p 79: Tountaznba]l v. 2. p 172

- -

1709. December 22. ' N
Joun Henry, Cordiner in Edinburgh, agamn: Jomxn GLASSELS and. GroreE-
Coning, Merchants in London..

TaoMAs GLASSELS merchant in Glafgow havmg,, in. fecuuty of. bygone debt;
due by him to. John Glaflls, his brother, and: George Goning, afligned to Jobn
Glaffels, his intereft in the capital ftock of the African Company ; by virtue of
which. affigpation the money was uplifted. from.the commiffioners of the equiva-
lent: John. Henry, creditor to. Thomas Glaffels, raifed redution. againft John
Glafels,of the forefaid aﬂignatlou upon the. a&t. of Parliament 1621, as being
granted to a conjunét perfon, after Thomas Glallels was at the horn for the debt
due to the purfuer. The defender, for fupportmg the affignation, produced a
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eonfiied 1eament;. whereisihe ard: George Coning are confirmed executors gua

evedizors to- Thomas: Glaflels; thegomimon debtor. . . & .« "~

Alleged for the purfuer :—The fum uplifted by the defender b’y virtue of the .

afligmation, .could not be confirmed as:.in bonis defuncti ;. in. refpect the defun@
was denuded by the affignation. ,

Answered for the defenders ;—Although they had taken. affignation from the
defuné ;. yet, if they thought it lame or defetive, they might pafs from it, or
not make ufe of it, and eftablifh-a better title by legal diligence as-they thought
fit: And the purfuer, who quarrels the affignation, can never pretend  that the

goods were not ir bonis defuntti,;Becanfe . he was. dentided by it. Fory how can-

that deed turn to the purfuer’s advantage, that he impugns, as done to-his pre-
judice ? Can'he ‘both: reducesit; and’crave’ the ‘benefiv of it at the fame tines?

This is inccnceivablé - The moft that he can p,rgteggi to is, to have it taken out

of 'thic Way o afford Hini decefs to the fubjett.

Repized for the ';pn"rﬁjer‘,‘;%"l" he a& 1621 doth ﬁot‘ﬁﬁlplfy}' anmﬂ the righits- cra- -
‘ved'tp be reduced, fo as to make the property of ‘the fabject difponed return to -

“the, delitor'; but only, oBligdeli thie receiver of ‘the voluntary right, fo make furth-
Soiifs What e recovered ‘théreby, (o' the creditor that ufed the- firft" diligence.

20 gy iaisbl T T
'glg Geoige Mackenzie, i

‘thinks; tlat'ddifpofition “t/4dd to a poftérior ‘creditor; accrues’ to him“that* had

dotre anterior djfigence : ' Wihich“is confonant to the current’of decifions; Decent-

bef‘é’ﬁ,’ 167 3;

1654, Street and Méfon ' contra Lord “Torphictien, Stair, vi-2:pl'2
R I S T LN PP I DG PRSI ERE IS Y SIS N S QQi
TH6N 5 Jantary 1 8,ﬁ;6g8, Kinkch contrd Blair, No 14.:p. 889: 5

ﬁfﬂefﬁ‘é “Contra Réyﬁo

106! Yoce ReEDUC-

thereof.

" Duplied fo1 the defeliddrd :ZThe intendment of the aét of Parliaments,"Fhat -
ho partial gratification in favours of a créditor, hall be prejudicial to a co‘credi- -
tOr’é'mofel’;t‘ifriéfif;ﬂili'gf’éfﬁée';;'aﬁd«f et that it fhall*hcerue to him ‘who: quarrels it -
The efféet of ‘tepierition proceeds’ only upon -fuppofition’ thiat ‘thie* party favoured

hath nio othier title in his perfoti'to defend againft repetition: “Whireas the defen-
ders have -a feparate ‘titte, viz.  A” confirmation’ gud‘ executors ” creditors. Sir
‘Géorge Mackeénzie in his tieatife; ‘argues only upen the mice point: of ‘vinco vin-

centens, for the preference of a-firft to o fecond ‘comipiifér, betwixt whom a vo- -
luntary right ';int"e*;veh_e’s":’IWHéréﬁs’.,_héd""the’ “ compéﬁtioh peédn with the perfon -
Tdving that voluntary right; the: preference could only* hiave operated the taking

that out of the way ; and hot thé making ufe on’tas an acctueing right; to ex-

clude the aflignee himfelf, ‘clothed with another right'in- His “ perfon, - The " cited *
décifiorts dg not meet the prefent. cafe: For- there ‘the “creditors quarrelling: the -

difpéffi\ﬁ‘é)ﬁs:'ihad done ’no-}diﬁg’_énc;e, and."the’ fgééiﬁers ‘of ‘the” difpofitions * had no -

other right to compete upon’; {o'that the making the difpofitions “atcrue propors

tionably to the whole creditors, did not hinder the receivers of the difpdfitions to.--

drop thefe, and betake themlelves to other titles, -

- Jis treatifé on-that fiatute, is of ‘this opinion;-and alfo -

Creditofs'of Tarperfie contra Ly of Kinfauits; No 2. ps goow3 July
‘Kinlih contrd” Blir, No 147p. 880, 5 Juner6; 1676,
ds No*9. p. gbo.i*And the defendéts cannot repudiate -
B T T O N A R e Tigte, 7t - e L e o

the ‘affigriation aitét ‘their acceptahce of it,and. recovering payment. by virtue -

. .
No rgs.
withftand- +
ing, after tha ™~
debtor’s de- -
ceafe, cpn?t
firm the fame
fum, as exe~"
cutor gredi-
tor to him,
and by the
confirmation
fupport the
aflignation,
quarrelled
upon the aft
1621, at the -
inftance of a
co-creditor-
infitting fors:
repetition,



No 153,

‘No 156.
A common
debtor could
not prefer
one creditor
to another,
who had
charged with
horning ; but
it was found,
that the right
of the credi-
tor who had
ufed dili-
gence, did
not accrefce
to other cre-
ditors who
had ufed
none,
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Tuz Loros found, That John Glaffels and. Goning might: legally copfirm a:

executors-creditors to Thomas Glaffels, and fupport the aﬁignanon by the conﬁf*
mation,

" Fol. ch v. I p. 79 Forbe:,p 37a

"SECT. VII.
‘Effe& of this Redu@ion,
1682, March. ¢ CUNNINGHAM and»()ﬁ)crs ‘againgt Ieranom ‘

Jouxn CunNINGHAM and Others, ‘the crealtoré of Robert Ha;mlton merchant
in Edinburgh, having purfued a reduion of . a dlfpoﬁtxon granted: to’ Hamilton
 his fifter, of -a tenement and thop in Edmburgh and of his haill' maveables, ‘upon
. the act-of Parlxament 1621, .35 bemg granted .ip favours of :a copjun@ .and- con-
fident_ perfon, in.defrand. of lawful. credltqrs i—dnrwered, That the - difpofition
- was granted to the defender for an aneroys caufe, which. the inftantly inftructed,
-partly by her contra& of marriage, whereby her brother was obliged to pay her
“a certain fum of money. of tocher, and partly by bends of ‘borrowed mopey,
. equivalent-to the value of the houfe and moveables difponed. ~—Replied, That al-
beit the difpofition be granted for onerous. caufes, it muft be preﬁ;mcd to be in
- default.of thexcreditors, bemg granted.in favours of the. ﬁ{’ger omm,um bonorﬂm and
the difpofition:of: the tenement was kept private and- laten;, 1o mfeftmeut be-
- Ing taken thﬁreupon for a year and a half thereafter, and was res tenta. pa;&ez;zoae,
. the brother having fiill retained the pofleflion. of the - houfe, and kept the fhop
and fold the goods, -and ufed merchandife as formerly ;.and the. creditors being
deﬁauded ex ¢ventu by the debtor’s granting of .a difpofition gf Im halH eftate, 1t
‘muft be prefumed that there has: been dolys. propo:zzw ;s and wha;;ver m rght be
pretended, that the fum in the contra® of marriage fhould be.- {uftained as-an one-
rous. caufe pro tants, yet the other bonds ought not to be fuftained, becaufe they
- being granted by .a brother to a fifter, it mutt be-prefumed that -they had been
granted .ot guxpofe to be made ufe of as a part of - the caufe for which the dif-
- pofition was granted {o that unlefs the ground - of the debt were othermfe n-
frructed than by thefe bonds, they ought not to be fuftained as a -part.of the one-
-rous caufe of the difpofition ; .and albeit the .defesder {hould inftruét {ufficient
grounds of debt, .equivalent to the value of the houfes and moveables, yet in
+this cafe where there is fuch prefumptxon of fraud, the -purfuers, as belrgg lawful
credltor»s many of whofe debts were prior to the difpofition ; and the common
debmr bf:mo regvxﬁrate to the horn, at.the inftance of fome of the ¢reditors, which
did. make hu,n a’bankrupt ; their diligence ought to accrefce to the other cre-
d.\tors wao ‘bad done no diligence, foas to give them likewife the beneﬁt of the act



