
ADJTUDICATION AND APPRISING.

ed before an inferior judge, within whofe jurifdiafion thefe acres lay; albeit it
was alleged for Mr Ker, That as no inferior judge can difcufs the competition of
heritable rights, far lefs are they competent to adjudge them from the debtor to
the creditor. And adjudications, upon renunciations to enter heir, were, long
after apprifings were warranted by ftatute, introduced by. the Lords of Seffion,
ex nobili officio, for fupplying the defed of our law, which argues, that they can-
not be pronounced by inferior judges. (See JURISDICTION.)

Forbes, p. 297.

1709. December 23.
The CREDITORS of the deceafed GEORGE MARSHALL aainst JAMES HAMILTON of

Pencaitland.

IN the competitior of the adjudging creditors of George Marfhall, it was alleg-
ed, that Pencaitland could not come in pari pqfa, with the reft ; becaufe his ad-
judication, was noT within year and day of the firft effedual adjudication, obtained
at the inflance of James Scott, before the fheriffs of Edinburgh, upon a cogni-
tionis caufa, againft the apparent heir renouncing.

Anfvered for Pencaitland : He 'ought to come in equally, bechaufe his adjudica-
tion is within year and day of the firft adjudication -before the Lords : And no
refped could be had 'to that before the fheriffs; becaufe it was pronounced, a
non fW judice: In fo far as the Lords are -only proper judges in adjudications,
now fince the.:twenty-fourth article of the regulations, ordaining alLabbreviates of
adjudications, 'to be figned by the, Lord Ordinary; efpecially confidering, That
the rolls and minute-book do properly publifh and certiorate the lieges, when
there is a courfe of diligence againfi a debtor; and men are not bound to know,
nor can know, what is done before inferior judges. 2do, "Mo, fuch a decreet of ad-

jtidi&ation, before an inferior judge, were fuftained, it cannot be the rule of pre-
fergice before the Lords, where ther form of procefs' requires longer diets, and
more days: As in competitions betwixt arrefters, the obtainer of a decreet of
orthcothing in the Seffion, if he hath not been, in mora, will be preferred, con-

form to the.date. of his arreftment, to a pofterior arrefter, obtaining the firff de-
creef before anlinferior court. And, if it were otherwife, all adjudications would
be ledefore inferior courts, for fear of coming too late, by the fiuore tedious form
of fihe Seffion.

Replied for the other creditors: The ad of Parliament x661, bringing in ad-

judgers within year and day, pari pafu, mufi, as being a corredory, law, be firi-

ly interpreted. The ad of regulation, concerns only decreets of adjudication be.
fore, the Lords: For thofe before fieriffs, and their abbreviates, can only be fub-
fcribed by the fheriff pronouncer thereof, as was done in this cafe. 2do, Whatever
may be pretended 'in the cafe if forthcomings, conflitutions, and the like, before
the Lords, requiring delay by the courfe of the rolls; that opnnot be alleged fog

No S.
tained before
an infeinot
judge.

No 9 .
Adjudica-
tions, upon
decrees cog-
,itionis casjrt
led before the
faeriff, re-
quire no ab.
breviate.

47



43 ' ADJUDICATION an APPRJIEW,

No 9. fecondi, or pofterior adjudgers, whofe adjudications pafs foWunarily, without going
to rols.

Tm LORDS found, That Pencaitland's adjudcation,. not being within year and
day of the firft adjudication, before the fheriff cannot come in, par parif, with
the reft; for the Lords thought, that the figning of abbreviates by a Lord, con-
form to the regulation, concerned only adjtudications before the Seffon ; fince
the figning of abbreviates came in place of allowan.es; and adjudications, on a
cognitionis cauji before the flieriffs, were not in ufe to be allowed, and confequent-
ly required no abbreviate to be figited. *

FOd Dic. V. I. P. 3. Forbes, p. 373.

* Lord Fountainhall, vol. 2. p. 546, Rates the following additionat particulars :-There arofe
a threefold competition ; Ino, Betwixt the crediors- and children. 2do, Betwixt the creditors
themfelves. And 3tio, Betwixt the children of the firft and fecond marriage.--As to thejfr]/,
Forreft, Scot, Alves, and other creditors of the faid. George, craved to be. preferred to George,
Helen, and Sufanna Marthalls, his children, and Mr Alexander Farqubarfon, huffiand to the
faid Helen;. becaufe, he being fiar of his eftate, an& they enly ereditors by the deilination, of
fucceilion in their mother's, contrad of marriage, or by bonds of pycviis.; thefe were, all but
gratuitous deeds in the eye of the law, when they offered to compete with extraneous onerous
creditors; and when both are in damno evitando ; it was more reafonable, that his childrenhould be
lofers, than his juft and lawful creditors, whoe rmney he had receimed;. and fo had the Lords
uniformly decided, Dirleton, r 4 th November 1.66. Inglis. againa. Bofwell!; ioth February 1688,
the children and creditors of Robertfon. competilg-; and a ft November 1,682, Marjoribanks's
bairns and creditors, marked by Prefident Newtoi.--,dver.ed' for the achildren, Their mothers
brought a, confiderable tocher with them, an thp father's condition, at. the time of his grant.
ing their bonds of provifion, muff be confidered; for then he. had an opulent fortune, and was
fo far from being lapfus, that he was able to pay all his debts, and his bairr portions too. And-
that by this. rule and diftindion, the Losda brought. in the childten of Douglas of Mouluall
equally with his. creditors, i Lth December i6q9; and did the fame more lately, fince the revo-
lution, in the competition betwixt the creditors anct bairns of my Lord Preflon. The Lords
thought it unjuft to put creditors to expifcation , and inquiries into6 their debtor's folvency, when
be gave latent bonds, of proviion to his. children. and therefore preferred MarfhalPs creditors to
his bairns, both of the firft and fecond marriage, and wouldf not bring him in par pa/u with the
creditors.-The fecond competition was betwixt the creditors among therefelves ; and in the
ranking, it was objeded by Scot againft, James. Hamiltou's adjptication,. that it was without
year and day of his; in fo far as his was led and decerned on the s6th of July iyoy, and yours
is not till the 3 oth of July 1706.; and fo 16 days above the year.--Ayvered,, Scot's adjudication
is before the Sheriff of Edinburgh, and mine is before the Lords.; whereas the aa: 1672, intro-
ducing adjudications, in place of comprifings, fpeaks only of the. Lords of. Seflion; and it is.
moft unequal to take them before inferior courts, becaufe there they can be got very fummarily;
whereas adjudications raifed before the Lords of Seflion, mult abide the inducia legaler; which
may caft them without the year; and neither fault nor mora on. the purfuer's part-Anfercd,
The a& of Parliament, fpeaking of adjudications before the Seflion, is not. exclufive, nor priva-
tive of inferior judges; and there be many-fuch adjudications decerned by them, which have
always been fuftained, jufk as apprifings at firfi were led before the fheriffs; and fo may adjdi-
cations fubftitute in their place. And, as to the delays, it is true, the firft adjudication runs the
feeing and returning, and the courfe of the roll; but all the fubfequent ones pafs fummarily;
and the a& of Parliament 1661,, bringing in all ledwithin year an day, par. pafu,. as if they
were contained in one apprifing, gives no countenance to any latitude,, whether upon.decreets of
Seflion or the inferior courts. The Lords found the theriffs adjudication good and warrantable-;
ind that Pencaitland's not being within year and day of it, he could not plead the benefit of
coming in with it paripf/-'The tind.competitioni wasbetwirt the children of the firft and fe-
cond marriage, among therdelves. For thefifl, It was contended they were prior tempore, and
fo potior injure; and they had bonds of provifion, which were very moderate, and much fhort
of what their mother brought with her.-n/'wered, You have no contra4 of marriage; and


