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A bond for a
sum, 6ub-
scribed by a
principal and
cautioner,
ws left lank
in the credi-
tor's name in
the hands of
the principal,
to b-. a fund
of credit.
After the
term of pay-
ment he de-
livered it to
his own cre-
ditor. Found
that the re-
ceiver was
not bound to
exhibit it, as
instrumen~um
Penes debito-
rem, in a pro-
cess of exhi-
bition at the
instance of
the cawaioiner.

1710. _7anuarY4. BRUGH U JENKINS against ScoT.

JOHN Scot', writer in Edinburgh, having borrowed ioco merks from Jean
Brugh, whel a widow, upon his own bond, she being now married to one Jen-
kins, and craving the annualrent, he shifted a long time, then sought a sight
of his bond, which she, after search, could not find, and thereon pursues him,
and offers to prove the debt by his oath; in which process he compears, and
produces the bond in his own hand, and so pleads liberation on the common
ground of law, that instrumentun apud debitoren repertum prersumitur solutun.
Answered, Your having of the bond is indeed a presumptio juris of its hav-
ing been paid and retired, yet it is not a presumptio juris et de jure, which
admits of no probation in the contrary, but may be canvelled and redargued

1708. July 7. The LORD SALTON against Sir JAMES of ELPHINGSTON of Logie.

IN a process at the instance of the Lord Salton against Sir James Elphing-
ston, for exhibition and delivery of a bond blank in the creditor's name, grant-
ed by Mr John Buchan as principal, and the pursuer as cautioner in the year
169iD, for the principal sum of iooo merks, with annualrent and a penalty,
which had been delivered to the defender by Mr Buchan after the term of
payment, for security of a considerable sum owing by him to the defender;
which bond the pursuer contended was null, as being instrumentum penes debi-
torem; and to allow bonds to be delivered by the principal debtor after the
term of payment, would be of dangerous consequence; seeing at that rate, one
having retired a bond, might keep it up uncancelled several years, and there-
after becoming insolvent, re-deliver it to the creditor whose name is inserted,
or if blank, to any creditor.

Answered for the defender; He cannot be obliged to exhibit the bond li-
belled; in regard it was his own evident for an onerous cause, and could not be
taken from him but scripto orjjuraen-to. Perinde est at what time the bond was
delivered, whether before or after the term of payment, since the pursuer ac-
knowledges, that he signed the same, to be a fund of credit to Mr Buchan, as
his occasion should require.

Replied for the pursuer; Though he for an interim was content to become
cautioner for Mr Buchan; it was never his meaning or design to afford to him
an everlasting fund of credit; and the bond having remained in Mr Buchan's
custody sometime after the term of payment, the pursuer had reason to look
upon it as a retired bond.

THE LORDS found, That Sir James Elphingston is not bound to exhibit the
bond, and assoilzied him from the process.

Fol. Dic. v. 2. p. 138. Forbes, p. 59-

No 80.
A woman's
own agent
having bor-
rowed money
from her, al1
tho' he had
his bond in
his own p%-
session, an
investigation
was ordered
to see what
probability
there was he
had paid it.
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